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Association Activities 


THE COMMITTEE on Law Reform, William B. Herlands, chair- 
man, has under consideration the following subjects: 


. Contribution among joint-tort-feasors 

. Depositions, discovery and examination before trial 

. Proof of non-access in divorce actions 

Divorce—recognition of foreign divorces 

. Proof of foreign law 

. Barring judges from running for non-judicial office 

. Judges as witnesses in civil and criminal cases 

. Refusal by a lawyer to testify as grounds for disbarment 

. Legislative practices 

. Application of New York Statute of Limitations to residents of 
enemy-occupied territory 

. The nominee system 

. Simple declaration under penalty of perjury as a substitute for 
an.affidavit 

. Rule against perpetuities 

. Picketing of trials 

. Replevin of gifts given in contemplation of marriage 

. Taxable costs and disbursements 

. Invasion of trusts and life estates for the benefit of children 

. Attachment of interests of beneficiaries 
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1g. Capacity of unincorporated associations to receive testamentary 
benefits 
20. Wire-tapping 


In addition to these subjects the Committee on Law Reform 
welcomes suggestions for other topics to be considered by the 


Committee. 
0@o 


SEVENTEEN law schools will participate in the annual moot court 
competition sponsored by the Committee on Junior Bar Activi- 
ties, Alfred P. O’Hara, chairman. As this issue of THE RECORD 
goes to press the results of the competition are not known. The 
winners will argue before a bench composed of Justice Felix 
Frankfurter, President Robert P. Patterson, Judge Samuel Sea- 
bury, and former presidents John W. Davis and Harrison Tweed. 


0@o 


ON NOVEMBER twenty-second General Lucius D. Clay delivered 
the second in the series of lectures sponsored by the Committee 
on Post-Admission Legal Education, Ralph M. Carson, chair- 
man. General Clay’s topic was “Our Stake in Europe and Its 
Effect on Our Role in Germany.” The December lecture in this 
series will be given by John N. Hazard, chairman of the Com- 
mittee on Foreign Law, who will speak on “Soviet Law in 
Operation.” 
e@o0 

THE LEGAL COMMITTEE of the Associazione Italo-Americana 
Comitato Giuridico has notified the Association that the commit- 
tee will be glad to assist lawyers traveling in Italy who wish to 
visit Italian courts or to meet members of the legal profession. 
The address is Palazzo Antici-Mattei, Via Michelangelo Caetani, 
32, Rome, and the telephone number is 51.613. 


°e@o 


THE COMMITTEE on Municipal Affairs, Ernest Angell, chairman, 
at its October meeting entertained as its guest Reuben A. Lazarus, 
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consultant on municipal affairs to the Assembly. Reports were 
received from a subcommittee on labor-management relations 
with city employees and from a subcommittee studying the forms 
of city contracts. 

o@o 


ROBERT E. LEE, chairman of the Post-Admission Committee’s 
Section of Taxation, has announced that the December seventh 
meeting of his Section will be devoted to a discussion by Charles 
L. Kades on “Some Aspects of the Income Tax Problems Raised 
by Currency Devaluation,” and a review of the Church and 
Spiegel decisions by Edmund W. Pavenstedt. 


o@o 


AT ITS LAST meeting the Committee on Foreign Law, John N. 
Hazard, chairman, entertained Gordon Bowles of the State De- 
partment who is in charge of the educational exchange program 
authorized by the Fulbright Act. At the present time scholarships 
under the Act are available in Belgium, Luxembourg, Burma, 
France, Greece, Iran, Italy, Netherlands, New Zealand, Norway, 
Philippines, and the United Kingdom. The basic qualifications 
are United States citizenship; college degree; and a knowledge of 
the language of the country in which study is proposed. The 
scholarship grant in the money of the country in which the work 
is to be done includes a living allowance, travel, and tuition 
expenses. 
o@o 


THE “ON TRIAL” program will for the immediate future, at least, 
be broadcast only on radio. The television program has been can- 
celled along with the other television programs of the American 
Broadcasting Company scheduled for the first three days in the 
week. 

Subjects discussed on the program during November were the 
Yugoslavian Situation, Air Power Strategy, the Blockade of 
China, Industry-Wide Bargaining, and the Point Four Program. 
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Those participating in the programs were Judge Charles §, 
Colden, Philip Mosely, William S. Gaud, Jr., Bogdan Raditsa, 
Charles C. Tillinghast, Jr., Judge Irving Ben Cooper, Tex 
McCrary, John Harlan Amen, Bernard Brodie, Richard H. Wels, 
Judge Edward J. McCullen, Alfred Kohlberg, George Hamilton 
Combs, Hans J. Isbrandtsen, Robert Delson, Judge Irwin D. 
Davidson, Ludwig Feller, Henry V. Poor, Solomon Barkin, 
Theodore W. Kheel, Judge Thomas L. J. Corcoran, Isadore 
Lubin, Walter N. Thayer, A. Wilfred May, and W. Mahlon 
Dickerson. 
e@o 


THE SPECIAL COMMITTEE on the Federal Courts, Edwin A. Falk, 
chairman, at its first meeting reviewed the progress that has been 
made in securing the support of the American Bar Association 
for its proposals. At the Saint Louis meeting of the American Bar 
Association the House of Delegates postponed action until the 
midwinter meeting in February, at which time the Committee 
will again urge the American Bar Association to support its 


program. 
°@o 


A LECTURE or symposium on some recent developments in aero- 
nautics law is being planned for early in the year by the Committee 
on Aeronautics, Harper Woodward, chairman. The Committee 


also plans to study one or two subjects of current interest in the 
field of aeronautics. 
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The Calendar of the Association 


December 1 


December 2 


December 5 


December 6 


December 7 


December 8 


December 12 


December 13 


for December 
(As of November 23, 1949) 


An Inter-Law School Competition. Auspices Commit- 
tee on Junior Bar Activities 


An Inter-Law School Competition. Auspices Commit- 
tee on Junior Bar Activities 


Round Table Conference. Guest: The Honorable 
James B. M. McNally, Justice of the Supreme Court 
of the State of New York. 8:15 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on State and Federal Procedure 


Dinner Meeting of Committee on Aeronautics 

Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 

Dinner Meeting of Committee on Law Reform 

Meeting of Section on Taxation 

“On Trial”—Radio Program, WJZ (770), 10:30 P.M. 


Meeting of Committee on Unlawful Practice of the 
Law 

Meeting of Section on Labor Law 

Teachers In-Service Training Lecture. Speaker: Lewis 
Orgel, Esq. 4:00 P.M. 


Meeting of Committee on the City Court 

Meeting of Section on Corporations 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Medical Jurispru- 
dence 

Dinner Meeting of Committee on Real Property Law 


Stated Meeting of Association and Buffet Supper— 
6:15 P.M. 
Meeting of Committee on International Law 
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December 14 


December 15 


December 19 


December 20 


December 21 


December 22 


December 28 
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Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Professional Ethics 
Meeting of Section on Wills, Trusts and Estates 
“On Trial”—Radio Program, WJZ (770), 10:30 P.M. 


“Soviet Law in Operation.” Address by John N. 
Hazard, Esq., Professor of Public Law, The Rus- 
sian Institute, Columbia University. Buffet Supper, 
6:15 P.M. 

Teachers In-Service Training Lecture. Speaker: The 
Honorable J. Edward Lumbard, Jr. 4:00 P.M. 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
Meeting of Library Committee 


Dinner Meeting of Committee on Municipal Affairs 
Meeting of Section on Trials and Appeals 


Meeting of Committee on Admissions 

Meeting of Committee on Broadcasting 

Meeting of Section on Drafting of Legal Instruments 
“On Trial”—Radio Program, WJZ (770), 10:30 P.M. 


Teachers In-Service Training Lecture. Speaker: The 
Honorable Henry C. Greenberg. 4:00 P.M. 


“On Trial”—Radio Program, WJZ (770), 10:30 P.M. 
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Address 


by MADAME CHARLOTTE BEQUIGNON-LAGARDE 
Conseiller 4 la Cour de Cassation 


At the Stated Meeting of the Association 
October 18, 1949 


To be received by The Association of the Bar of the City of 
New York adds a great deal to a trip which I find enchanting. 
I shall begin by a confession: Members of the Bar, the honor 
which you have done me is the reward for a desertion. I was, on 
leaving the University, the first woman lawyer assigned to my 
Court of Appeals. And it is because I stepped out of that career to 
open to French women the doors of the Law School, then of the 
Bench, that you are opening your doors to me this evening. 

However, I have no remorse, since all of us, lawyers, professors, 
judges, appeal to the same common store of judicial and moral 
principles. The history of your Association is edifying on this 
point. Your founders, in the manifesto of 1869, challenged the 
lowering of morality which, resulting from the Civil War, 
threatened all the organs of justice. And, following another war, 
in 1920, your Association took up the cudgels for freedom of 
opinion and for the regular functioning of representative gov- 
ernment in this state. No, a judge does not feel that he is a stranger 
in the House of this Association. 

It is the same for a French judge, accustomed to a judicial tech- 
nique and a judicial system so different from yours. Indeed, above 
these differences, a common ideal unites us: in domestic law the 
respect for the human being and fundamental freedoms; in in- 
ternational relations, the desire to have the rights of man re- 
spected. It is not by chance that two world wars have brought us 


Editor’s Note: Madame Lagarde was the guest of the Association at the Stated Meet- 
ing on October 18, 1949. Madame Lagarde is the first woman to be appointed to the 
highest court in France and has had a notable career as a teacher of law. On October 
19 Madame Lagarde was given an honorary degree at Smith College as the repre- 
sentative of all French universities. 
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together in the same camp. Geography has assigned different roles 
to us. France, the outpost, lost in the first war a million and a half 
dead,—six or seven whole classes in active service; in the second, 
during four years, she lost her freedom, underwent heavy priva- 
tions and ruin. Your splendid men and your vast resources, twice 
thrown into the struggle by two very great statesmen, saved the 
democracies. Your generosity hastens their recovery. And we ap- 
preciate the lovely form which it takes. I will cite only one ex- 
ample, the gift, this year, by the lawyers of the United States, to 
the Parisian lawyers, of a library of American practice, very well 
put together. Thus we can catch up on the delay in our docu- 
mentation, due to the war, and thus we can reply to the questions 
of current practice, up to that time unsolved. 

On both sides of the Atlantic one sometimes accuses jurists of 
upholding the cause of social conservatism. Certainly we hardly 
like the building up of improvised texts and contradictions. We 
know only too well what innovations which turn tried techniques 
upside down cost the litigants. But most of us admit frankly that 
if social or economic data are changed, the ruling of law cannot 
remain immutable. I apologize for citing the example which I 
know best. The legal position of women has changed with their 
advance in intellectual or economic activities. One cannot hope 
for unanimity of opinion in regard to what deserves to be kept or 
to be modified, nor in regard to the desirable rhythm of evolu- 
tion. It is sufficient that every voice has freedom to make itself 
heard and that legality be respected by all. 

That is what the jurists have in common in the United States 
and France. And that is why I am happy to express to The Asso- 
ciation of the Bar of the City of New York the high esteem and the 
profound fellow-feeling of the French judicial profession. 











A Better Theory of Legal Interpretation 


By CuHARLEs P. Curtis 


We have, aimost all of us, I think, been brought up in the be- 
lief that the interpretation of legal documents consists essentially 
in a search for the intention of the author. I take it the classic, and 
Iam sure the most elegant, exposition of this doctrine is the paper 
which Vaughan Hawkins, almost ninety years ago, in 1860, read 
before the Juridical Society. Thayer printed it as an appendix 
in his Preliminary Treatise on Evidence and said of it, “the na- 
ture of the inquiry is described with penetration and accuracy.” 
(p- 405) 

Hawkins states our creed in a few sentences. “In the interpreta- 
tion of written language in the most general form ... , the object 
is a single one—to ascertain the meaning or intention of the writer 
—to discover what were the ideas existing in his mind, which he 
desired and endeavored to convey to us... . In the interpretation 
of a legal document, however, we have not indeed a different, 
but an additional object of inquiry. We desire not only to obtain 
information as to the intention or meaning of the writer or writ- 
ers, but also to see that that intention or meaning has been ex- 
pressed in such a way as to give it legal effect and validity; we 
desire, in short, to know what the writer meant by the language 
he has used, and also to see that the language used sufficiently ex- 
presses that meaning. The legal act, so to speak, is made up of 
two elements,—an internal and external one; it originates in in- 
tention, and is perfected by expression. Intention is the funda- 





Editor’s Note: Mr. Curtis, a member of the Boston Bar, is the author of Hunting 
in Africa, East and West (with Richard C. Curtis), Introduction to Pareto (with 
George C. Homans), The Practical Cogitator (with Ferris Greenslet), and a widely 
read study of the Supreme Court, Lions Under the Throne. Mr. Curtis has served 
as a special assistant to the Under Secretary of State, is a trustee of Sarah Lawrence 
College, and has been a membér of the Society of Fellows (Senior Fellow), Harvard 
University. He is a member of The Association of the Bar, and has lectured before 
the Association’s Section on the Drafting of Legal Instruments. 
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mental and necessary basis of the legal effect of the writing: 


expression is the outward formality annexed by the law. .. .” in 
This is what we were brought up on, and what most of us still th 
believe, or at any rate take for granted. For it is still the orthodox ce 
theory of legal interpretation. as 
The recent Restatement of Property (Vol. III, sec. 241, Com- tt 
ment (c)) says: ti 

“The dominant objective of construing a conveyance is - 
to determine the disposition which the conveyor wanted e 
to make. This depends upon an ascertainment of what m 
may be termed his subjective intent, in so far as he had n: 
one. But there are difficulties in ascertaining subjective 
intent.” 

The Restatement lists these difficulties, such as inadequate 
evidence, rules of policy, etc., and continues, 
“Hence the judicial ascertainment of the intent of the con- 
veyor is a process which combines an orderly, but some- 
what restricted, search for his subjective intent, with 
supplementing inferences of an intent which the conveyor 
probably would have had, if he had addressed his mind 
to those problems which, in fact, have arisen out of his 
conveyance.” (Restatement of Property, Vol. III, sec. 241, 
Comment (c).) 
Take trusts, and Scott on Trusts carries as much authority as 
a Restatement. 

“The terms of the trust are determined by the intention we 
of the settlor at the time of the creation of the trust, and fr 
not by his subsequent intention. . . . The settlor’s words or Bi 
conduct subsequent to the creation of the trust, however, 
may be admissible in order to show what his intention . 
was at the time of the creation of the trust. . . .”” (sec. 164.1) " 

This is enough, more than enough, to show that the familiar tic 
doctrine is current as well as orthodox. And yet it is quite wrong. le 
It is the purpose of this paper not just to show how wrong it is. is 


I want to propose a better theory. tre 











n- 








THEORY OF LEGAL INTERPRETATION 323 


Orthodox as it is, we must not forget that this search for the 
intention of the author is not very old, as things grow old in 
the law. Wigmore dates its origin around the turn of the 18th 
century into the 1800’s. (sec. 2461) I suppose it must be regarded 
as one of the reforms of the Enlightenment of the eighteenth cen- 
tury. So Hawkins, in 1860, was still speaking in a spirit of renova- 
tion and reform. He was attacking the earlier doctrine, which 
was medieval. It took and was still maintaining the position that 
every word—in the eyes of the law—had one single and immutable 
meaning. Legal interpretation was taxonomic, like the Latin 
names for flowers. 


Plowden reported Brook, J. as saying, 


“The party ought to direct his meaning according to 
law, and not the law according to his meaning; for if a 
man should bend the law to the interest of the party, 
rather than the interest of the party to the law, this would 
be the way to introduce barbarousness and ignorance and 
to destroy all learning and diligence. For if a man was as- 
sured that whatever words he made use of, his meaning 
only should be considered, he would be very careless 
about the choice of his words, and it would be the source 
of infinite confusion and uncertainty to explain what was 
his meaning.” (Throckmerton v. Tracy, Plowden, 160; 
quoted by Wigmore in sec. 2461.) 


This was in 1554. Only forty years later Shakespeare started 
words flowing, including legal words at that, more happily and 
freely than any man, before or since, has ever succeeded in doing. 
But medieval doctrines die hard. 

As late as 1814, another English judge, LeBlanc, J., called the 
inquiry after intention “a very dangerous rule to go by, because 
it would be to say that the same words should vary in construc- 
tion.” (Doe v. Dring, 2 M. & S. 448 at 454.) The same thought 
led Baron Parke, in 1833, to say, “In expounding a will, the Court 
is to ascertain, not what the testator actually intended, as con- 
tradistinguished from what his words express, but what is the 
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meaning of the words he used.” (Doe v. Gwillim, 5 B. and Ad. 
122 at 129.) (I take these quotations also from Wigmore, sec. 2461 
and sec. 2459.) 

We see how persistent the medieval attitude was, how atavistic 
the legal mind is. Even in the minds of the best of judges, well 
into the 19th century, it still persisted, and a remnant of it still 
persists, in the doctrine that a “plain meaning” cannot be dis- 
turbed (as Wigmore explains in his sec. 2461). Plain, that is, to 
lawyers. Even now, the flood of the inquiry into intent could not 
reach this medieval ledge. If you make what you say too plain to 
lawyers, too easy for them to understand, they will not trouble 
to listen to anything else. 

The case of Mahoney v. Grainger, 283 Mass. 189 is not a bad 
example. A lady left the residue of her estate to ‘‘my heirs at law 
living at the time of my decease.” We all know what those words 
mean. They have a very definite legal meaning. 

What had happened was this: The lawyer who drew her will 
asked her, ‘““Whom do you want to leave the rest of your money 
to? Who are your nearest relatives?” She said, “I’ve got about 
twenty-five first cousins. Let them share it equally.” And he 
wrote, “my heirs at law.” 

The trouble was, she had an aunt still living, who survived 
her. Only the aunt, of course, fell within the lawyer’s words, and 
of course only the aunt took the money. Do you know any lawyer 
who would say that “my heirs at law” meant “my nearest 
relatives?” 

It is taking the law an unconscionable time to rid itself of this 
medieval illusion that each word has, and can have, only one 
taxonomic legal meaning. But the law was stepping out of one il- 
lusion only to step into another and a worse. This is the one we 
are now concerned with, that words in themselves have no mean- 
ing at all, and that we must look through them and behind them 
and peer into what the author intended. 

It isa hallucination, this search for intent. The room is always 
dark. The hat we are looking for is often black. If it is there at 
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all, it is on our own head. I think we all recognize this. Hawkins 
recognized it, without dismay. A few pages farther on from where 
I have quoted, Hawkins said, 


“It is to be observed, that there may be cases where in- 
tention can and must be inferred, although, in fact, there 
may have been none. The interpreter cannot certainly 
know whether the intent existed; it is the indicia of in- 
tent, the marks or signs which afford reasonable presump- 
tion of its existence, which he can alone regard, and these 
he is bound to regard, although, in spite of such indica- 
tions, there may have been no actual intention.” 


It is difficult to have to infer an intention where there may be 
none. Scott handles the difficulty with more circumspection. He 
falls back, as you will have noticed the Restatement of Property 
did too, on John C. Gray’s shrewd observation in his Nature and 
Sources of the Law. Citing Gray’s book (pages 175, 176), Scott 
says, 

“In many cases the court is ascertaining not what the 
settlor actually intended in regard to a particular matter 


but what he would have intended if he had thought about 
the matter.” (Scott on Trusts, sec. 164.1) 


Gray was talking about the interpretation of statutes. There, 
of course, the orthodox theory becomes quite obviously absurd, 
as so many have pointed out. But no one better than Gray 
himself: 


“A fundamental misconception prevails, and pervades 
all the books as to the dealing of the courts with statutes. 
Interpretation is generally spoken of as if its chief function 
was to discover what the meaning of the Legislature really 
was. But when a Legislature has had a real intention, one 
way or another, on a point, it is not once in a hundred 
times that any doubt arises as to what its intention was. 
If that were all a judge had to do with a statute, interpreta- 
tion of statutes, instead of being one of the most difficult 
of a judge’s duties, would be extremely easy. The fact is 
that the difficulties of so-called interpretation arise when 
the Legislature has had no meaning at all; when the ques- 
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tion which is raised on the statute never occurred to it; 
then what the judges have to do is, not to determine what 
the Legislature did mean on a point which was present to 
its mind, but to guess what it would have intended on a 
point not present to its mind, if the point had been pres- 
ent.” (John G. Gray, The Nature and Sources of the Law 


(1921) pp. 172-173) 

Not only absurd, but a bit sinister. One man’s guess is another 
man’s prejudice. Take an egregious example of the operation of 
the orthodox theory on the interpretation of a statute. Long be- 
fore the adoption of the Nineteenth Amendment, which was in 
1920, a Massachusetts statute provided that ‘‘a person qualified 
to vote for representatives to the General Court shall be liable to 
serve as a juror.” (G.L. ch. 234, sec. 1) Then in 1920 by the Nine- 
teenth Amendment women became just that, “qualified to vote.” 
The Amendment said, “The right of citizens of the United States 
to vote shall not be denied or abridged by the United States or 
by any state on account of sex.”” Did that bring women into the 
category of persons liable to serve as a juror? 

True, the Court said, “the word ‘person’ when used in an 
unrestricted sense includes a woman.” Indeed, the Court added, 
it may include a national bank or a corporation. Yes, but not a 
woman. 

“It is clear beyond peradventure,” said the Supreme Judicial 
Court (Rugg, C. J.), “that the words of G.L. Ch. 234, sec. 1, when 
originally enacted, could not by any possibility have included 
or been intended by the General Court to include women among 
those liable to jury duty.” ““Manifestly, therefore, the intent of 
the Legislature must have been, in using the word ‘person’ in 
statutes concerning jurors and jury lists, to confine its meaning 
to men.” (Commonwealth v. Welosky, 276 Mass. 398; 1930) 

But the Nineteenth Amendment? “The Nineteenth Amend- 
ment to the Federal Constitution conferred the suffrage upon 
an entirely new class of human beings. . . . No member of the 
class thus added to the body of voters had ever theretofore in this 
Commonwealth had the right to vote for candidates for offices 
created by the Constitution.” 
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The Chief Justice was no feminist. ““The change in the legal 
status of women wrought by the Nineteenth Amendment was 
radical, drastic and unprecedented. While it is to be given full 
effect in its field, it is not to be extended by implication. It is 
unthinkable that those who first framed and selected the words 
for the statute now embodied in G.L. Ch. 234, sec. 1, had any de- 
sign that it should ever include women within its scope. It is 
equally inconceivable that those who from time to time have 
reenacted that statute had any such design. When they used the 
word ‘person’ in connection with those qualified to vote for mem- 
bers of the more numerous branch of the General Court, to de- 
scribe those liable to jury service, no one contemplated the 
possibility of women becoming so qualified.” 

Certainly not. “The conclusion is irresistible that, according 
to sound principles of statutory construction, it can not rightly 
be held that the scope of R.L. c. 176, sec. 1, the statute in force 
on August 26, 1920, now G.L. c. 234, sec. 1, was extended by the 
ratification of the Nineteenth Amendment so as to render women 
liable to jury duty. To reach that result would be directly con- 
trary to every purpose and intent of the General Court in enact- 
ing that law.” 

Perhaps this is more silly than sinister. I cannot help wonder- 
ing what the Court would have done with a stiff property quali- 
fication for voters after it had been likewise later repealed. But 
it is the orthodox doctrine. Orthodox, but not universal. Of 
course it has been criticized. Frankfurter, in the course of his 
Cardozo Lecture before the Association of the Bar of the City of 
New York in June, 1947, said, 


“You may have observed that I have not yet used the 
word ‘intention.’ All these years I have avoided speaking 
of the ‘legislative intent’ and I shall continue to be on my 
guard against using it.” (The Record, June, 1947, p. 227.) 


The courts used to be fastidious as to where they looked for 
the legislative intention. They used to confine the inquiry to 
the reports by committees and statements by the member in 
charge of the bill. But now the pressure of the orthodox doctrine 
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has sent them fumbling about in the ashcans of the legislative 
process for the shoddiest unenacted expressions of intention. 
I don’t know a better example than you will find in Shapiro v. 
United States, 335 U.S. 1, where the court was construing the 
Emergency Price Control Act. Frankfurter made some necessary 
comments in his dissent on pages 44-49. 

The doctrine has had a natural, but surely an unintended, 
consequence on legislation. It gives anyone who drafts an act, 
committee members and its counsel, the administrative agency 
involved, even lobbyists, a right, anyhow the opportunity, to 
plant expressions of intention for the very purpose of having the 
courts nose them out and use them. Archibald Cox says, “It is 
becoming increasingly common to manufacture ‘legislative his- 
tory’ during the course of legislation. The accusations of outside 
participation made in Congress, and the elaborate interpreta- 
tions in some passages in the committee reports, suggest the 
danger that this occurred during consideration of the Taft- 
Hartley amendments.” (in an article on The Labor Management 
Relations Act in the Harvard Law Review for November, 1947, 
61 H.L. Review at 45.) 

I will leave the last word on this bad practice to one who was 
himself an addict. Jackson not long ago spoke about it to the 
American Law Institute. He suggested that the Institute draft a 
statement of the basic principles of statutory construction. About 
the practice of resorting to legislative history he said, “I, like 
other opinion writers, have resorted not infrequently to legis- 
lative history as a guide to the meaning of statutes. I am coming 
to think it is a badly overdone practice, of dubious help to true 
interpretation and one which poses serious practical problems 
for a large part of the legal profession. . . .” 

“The Constitution evidently intended Congress itself to re- 
duce the conflicting and tentative views of its members to an 
agreed formula. It was expected to speak its will with consider- 
able formality, after deliberation assured by three readings in 
each House. Its exact language requires executive approval, or 
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enough support to override a veto. How far, then, should this 
formal text and context be qualified or amplified by expressions 
of one or several Congressmen in reports or debates which did 
not find place in the enactment itself? 

“There is a tendency to decrease the measure of the ambiguity 
which originally justified resort to legislative history. But even if 
the ambiguity is genuine and substantial, do we find more solid 
ground by going back of it? It is a poor cause that cannot find 
some plausible support in legislative history, which often in- 
cludes tentative rather than final views of legislators or leaves 
misinterpretation unanswered lest more definite statements im- 
peril the chance of passage. 

“The custom of remaking statutes to fit their histories has gone 
so far that a formal Act, read three times and voted on by Con- 
gress and approved by the President, is no longer a safe basis on 
which a lawyer may advise his client, or a lower court may decide 
a case. This has very practical consequences to the profession. 
The lawyer must consult all of the committee reports on the bill, 
and on all its antecedents, and all that its supporters and op- 
ponents said in debate, and then predict what part of the conflict- 
ing views will likely appeal to a majority of the Court. Only the 
lawyers of the capital or the most prosperous offices in the large 
cities can have all the necessary legislative material available. 
The average law office cannot afford to collect, house and index 
all this material. Its use by the Court puts knowledge of the law 
practically out of reach of all except the Government and a few 
law offices.” (May 20, 1948; printed in American Bar Association 
Journal, July, 1948.) 

Come now to contracts. Here the hunt for the Snark runs into 
a further difficulty. There is not only the serious possibility that 
what we are looking for may not be there, but each party may 
quite justifiably have a different intention, so justifiably that 
there is no contract. The Restatement of Contracts prudently 
enough refuses to lay down any rule. Instead, it lists half a dozen 
standards of interpretation: general usage, which shades off, of 
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course, into one of any number of special usages, local or occupa- 
tional or other; the mutual standard of what both parties actually 
intended; the individual standard of what each actually in- 
tended; a standard of reasonable expectation, i.e., the meaning 
which a party should reasonably have apprehended that his 
words would convey to the other; and a standard of reasonable 
understanding, i.e., the meaning which the person to whom the 
words are addressed might reasonably give them. We are thrown 
into the same state of mild confusion as we are when the waiter 
hands us the menu. 

Williston undertakes to explain all this, and to help us to 
choose. I will go only very briefly into his explanation, only far 
enough to give Williston’s own choice. 

“It is useless to talk of the ‘meaning’ of a contract or 
agreement unless it is known whose meaning is sought; 
and this inquiry cannot be disposed of by the answer—the 
meaning of the parties. The inadequacy of such an answer 
is obvious. The parties may not have had the same inten- 
tion. Furthermore, the courts, after asserting that what 
they are seeking is the intention of the parties, generally 
add that this intention can be proved only by what they 
say and do. In other words, it is not the intention of the 
parties that is material, but the meaning that the court 
gives to their manifestations.” 


He comes to the conclusion, 


“The standard most applicable to a bilateral transac- 
tion would seem to be that of reasonable expectation, No. 
5, that is, the sense in which the party using the words 
should reasonably have apprehended that they would be 
understood by the other party.” (Williston on Contracts, 
sec. 603) 


Though Williston regards this as in theory the right standard 
for all contracts, he goes on to say that the law imposes a different 
standard where the contract is in writing and the law requires 
that its meaning be discovered exclusively in that writing, as 
under the Statute of Frauds or the parol evidence rule. There, 
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Williston says, the standard must be “the ordinary meaning of 
the writing to parties of the kind who contracted at the time and 
place where the contract was made, and with such circumstances 
as surrounded its making.” This is, of course, the special usage 
of the locality, occupation, etc., No. 2 of the Restatement, as 
Williston says in a footnote. (sec. 604, 607) 

It is clear that Williston takes no interest in the hunt. The 
meaning of a contract is to be sought in your reasonable expecta- 
tions of what meaning the other party will give to your words; or, 
when the policy of the law requires you to put them down in 
writing, they must be intelligible enough to be understood by 
such people as share your circumstances. Both are objective stand- 
ards; and, as Williston says, only in two cases do they reach dif- 
ferent results. One, of course, is where there is such a justifiable 
difference in meaning that the parties do not meet in any con- 
tract at all. In the other, considerations of policy interfere and 
hold the parties down to ordinary usage. Here the law does not 
leave the parties free to attach their own private meaning to 
words which in public ordinarily bear another. You will detect 
a slight odor of the medieval about legal policy here. At least I 
do. But scarcely enough to be musty. 

Holmes was another who took no interest in the hunt for in- 
tention. Holmes did not agree with Hawkins and Thayer, and 
he said so in a short article which you can find in volume 12 of 
Harvard Law Review (p. 417; 1899) or in his Collected Legal 
Papers (p. 203). Holmes referred to Hawkins, disagreed with him, 
and went on to say, 


“Tt is not true that in practice (and I know no reason 
why theory should disagree with the facts) a given word or 
even a given collection of words has one meaning and no 
other. A word generally has several meanings, even in the 
dictionary. You have to consider the sentence in which it 
stands to decide which of those meanings it bears in the 
particular case, and very likely will see that it then has a 
shade of significance more refined than any given in the 
word-book.” 
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“How is it when you admit evidence of circumstances 
and read the document in the light of them? Is this trying 
to discover the particular intent of the individual, to get 
into his mind and to bend what he said to what he wanted? 
No one would contend that such a process should be car- 
ried very far, but, as it seems to me, we do not take a step 
in that direction. It is not a question of tact in drawing a 
line. We are after a different thing. What happens is this: 
Even the whole document is found to have a certain play 
in the joints when its words are translated into things by 
parol evidence, as they have to be. It does not disclose 
one meaning conclusively according to the laws of lan- 
guage. Thereupon we ask: not what this man meant, but 
what those words would mean in the mouth of a normal 
speaker of English, using them in the circumstances in 
which they were used, and it is to the end of answering 
this last question that we let in evidence as to what the 
circumstances were. But the normal speaker of English is 
merely a special variety, a literary form, so to speak, of our 
old friend the prudent man. He is external to the particu- 
lar writer, and a reference to him as the criterion is simply 
another instance of the externality of the law.” (O. W. H. 
in his Theory of Legal Interpretation, Collected Legal 
Papers, p. 204; 12 Harvard Law Review 417.) 


Holmes, then, would apply to all contracts the standard or rule 
which Williston says the law imposes on those which it requires 
to be in writing. They are both offering us a laicized version of 
the medieval theory. Instead of a fixed and immutable meaning 
which the law assigns to each word, they are offering us the sense 
in which a reasonable layman in the given circumstances would 
assign to it. A layman in the circumstances when the words were 
uttered takes the place of the lawyer in court or in consultation. 
This is all to the good, and better by a long shot than what the 
medieval law prescribed for us, but there is no reason why we 
should forget that it is essentially no more than a new model of 
the old theory. 

This is what Holmes and Williston would substitute for the 
now orthodox illusion that we can turn interpretation into an 
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inquiry after a subjective intention. I think we can do better, 
and I can now state my thesis very easily. Holmes’ insistence on 
the external standard of the normal speaker and Williston’s be- 
lief that the other party has something to do with meaning point 
the way I am taking. This is not to say that I agree with either 
Holmes or with Williston, but that will become clear as I go on. 
Of course words can and do have many meanings. Even a 
whole document has a certain play in the joints, as Holmes said, 
when its words are translated into things. I want to go farther 
and assert that all words which are applicable to things, even in 
the particular context of the circumstances in which they are 
uttered, with the exception only of proper names and singular 
terms which purport to name one and only one object—an ex- 
ception which I will discuss later when I come to wills—always 
have many meanings. Their author, I say, expects them to, wants 
them to, indeed uses, and even comes to admire, this above all 
their other virtues. So, I say, we are not talking about one mean- 
ing, as both Holmes and Williston were, neither the meaning 
which their author intended, nor the meaning which a reason- 
able person would ascribe to them, nor the meaning which either 
party expected of the other. We are all of us, the author, the per- 
son to whom they are addressed, the court and therefore you 
and I too, we are all dealing with sets or groups of meanings. 
These words—I include, of course, phrases and sentences and 
complete documents—have size as well as color and quality and, 
having size, they contain within themselves groups of meanings. 
It is this comparatively drab and uninteresting quality with 
which we are concerned in legal interpretation. These words in- 
clude a number of particular applications, some more, some 
less. A word can be adjusted, by the addition of adjectives and 
qualifying phrases, to cover less, or a word can be selected for its 
size. Words and phrases can be either adjusted to or selected for, 
the required size. This, essentially, is the craft of the draftsman. 
This is the virtue in words which the good draftsman learns 
to use, and in the end, admire. It is a quality which has been too 
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much and too long neglected, perhaps because people who like 
words have been more interested in literature than in law, and 
this quality is too drab to excite them. They have given their 
attention to the abstract and the concrete. Lawyers are concerned 
with the general and the particular. 

The distinction is as significant as it is subtle. I think I was at 
first misled into ignoring it by not being able to see any difference 
between the concrete and the particular. But the other ends of 
the two sticks are far apart. Let me transpose what Quine has 
said in his Short Course in Logic (Chapter VII, pp. 104-108; 
1946) into what lawyers have to deal with. We talked about negli- 
gence or about fraud. These are abstract terms. They name a 
property which is shared by those acts which we call negligent 
or fraudulent. These are general terms, not abstract. They are 
synonymous, you say. No, the act is not the same thing as one of 
its properties, as lawyers should know better than others. For 
lawyers, in their practice, deal with the acts themselves. A lawyer 
does not have a case of fraud or a case of negligence. He is pre- 
sented with and he is engaged to deal with certain particular acts 
and events—so particular in many ways they are unique—which 
someone has called negligent or fraudulent in one aspect. 

You ask, reasonably enough, what the difference is, what odds 
it makes which he calls them. Quine says that as soon as we elevate 
general terms to the status of singular abstract terms, as we do 
when we think in terms of “negligence” instead of “negligent 
acts,” we run into the question whether there are any such ab- 
stract entities. Quine wants to keep logic and logicians clear of 
this metaphysical question. The consequences for lawyers are 
more serious. Lawyers’ careers are devoted to particular events. 
When they start thinking that they are dealing only with the 
properties of those events, they lose touch, they take their eyes off 
the ball, they start making gestures. They could not do worse. 

Literary people, to go back to where we took off, deal happily 
and expertly with the abstract and the concrete. Lawyers deal, 
arduously and expertly, with the general and the particular. 
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Their interest in words is confined to the verbal virtue which 
resides in general terms. 

This virtue has not been wholly neglected. Vaughan Hawkins 
(Juridical Society Papers II, 298) quotes the great German scholar 
Savigny as saying that “the excellence of a Roman law lay in its 
being neither too plain nor too obscure, but expressed in a sort 
of middling obscurity, ‘auf einem schmalen Raume mittelmis- 
siger Dunkelheit.’” Hawkins does not agree at all. He hastily 
adds that this “sounds ironical, and is manifestly appropriate 
only to writings which, like Roman laws, and perhaps the saying 
of some philosophers, are made avowedly with a view to being 
interpreted, and not to legal writings in general which, it will be 
admitted on all hands ought to be so plain as not to require in- 
terpretation.”” No, what they ought to be is as plain and precise 
or as ambiguous and imprecise as a good draftsman sees fit to 
make them. 

The virtue which resides in the size of words has been a com- 
monplace of the logicians for a long time. They call it the ex- 
tensive meaning of words, as distinguished from the intensive. 
Take one of the best of logicians. C. I. Lewis in his Analysis of 
Knowledge and Valuation, which was published by The Open 
Court in 1946, says that of “the two modes of meaning” which 
are “traditional and familiar (though not always specified in the 
same way) the denotation or extension of a term is. . . the class 
of all actual or existent things which the term correctly applies 
to or names.” (p. 39) 

The intensive meaning of a term, on the other hand, is the 
quality which the things in the class all share, which has been 
abstracted from them. It is an undue interest in the intensive 
meaning, and an emphasis upon it alone, which have led lawyers 
into the paper chase for abstractions which they call intentions. 
For abstractions have the appearance of being precise, and law- 
yers cherish a prejudice in favor of precision, however illusory, 
just as Hawkins did. Impreciseness and vagueness have been re- 
garded as defects and not as another natural characteristic of 
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words. (Max Radin, for one, is an exception. In his article on 
statutory interpretation in 43 Harvard Law Review 863, April 
1930, he uses the terms, a determinable and a determinate, for 
which he refers to W. E. Johnson’s Logic. A statute is a determin- 
able, and a determinate its application, as I understand it.) 

The extensive meaning of a word, Lewis says, is ‘the class of 
all actual or existent things which the term correctly applies to.” 
But the area of a word is seldom or never staked out with enough 
precision to enable the class to be “correctly” enumerated or 
defined. Its boundaries are vague and penumbral. Or, to put the 
same thing another way, “correctly” calls for a decision by some- 
one. Take almost any word, legal or not, and you will readily 
think of a number of particular applications to which it may or 
may not apply. The law books are full of them. Indeed I doubt 
if you can find any case in the books which does not raise just such 
a question. 

All this is obvious enough, once we have got over our prejudice 
for the precise, and are willing to recognize the equally admirable 
properties of selective and adjustable inexactitude. Then we shall 
be free to substitute for what the orthodox theory of interpreta- 
tion calls the intention of the legislature, of the party to the con- 
tract, of the grantor, of the testator, the particular thing to which 
the word is applied by the person, whoever it may be, to whom 
the words were addressed and to whom the power of applying 
them was delegated. The vaguer they are, the more imprecise 
they are, the greater the delegation. Inside, well on the inside, 
of the area of their meaning there will be little or no doubt or 
obscurity or even disagreement. But along the margin, up and 
down and around the boundary, in the penumbra, “here in the 
skirts of the forest, like fringe upon a petticoat” (As You Like It, 
III, 2) there will be doubt of the correctness of the application. 
Here lies controversy and litigation, in which the question must 
be decided; but the question is not whether the doubted, denied, 
controverted, and now litigated application is or is not to be 
taken as what the word means, but whether the person to whom 
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the word was addressed acted reasonably in choosing and acting 
on the one of many meanings which he did choose and did act 
on. It is not simply what would a reasonable man have taken the 
words to mean, or what the speaker would reasonably have ex- 
pected him to understand. This embodies the fallacy of the single 
right meaning. There is a world of difference: what a reasonable 
man would have done and whether a particular man acted reason- 
ably and not beyond the length of the tether. And so the problem 
of interpreting legal documents becomes one with the old prob- 
lem with which the law is so familiar, reasonable conduct, and a 
man’s interpretation of documents is to be handled like another 
of his acts, objectively, just as Holmes wished it to be. 

It is fair to ask what criteria I should expect the courts to apply 
when they come to answer this question, whether the addressee 
has acted reasonably, whether he has abused his discretion, 
whether he has exceeded his authority, or however you want to 
put the question which would be presented to the courts. An 
equally fair answer would call for a book, perhaps nothing short 
of a great book on jurisprudence, or a greater book on what is 
Justice. All I need say here is that the criteria are more than the 
author’s intention, however well discovered and demonstrated. 
For recourse to his intention is not simply an oversimplification 
of the probiem and therefore a restriction of the criteria to the 
simplest and most obvious of the factors in the great equation of 
Justice. It is an escape from the problems of the present into the 
happy hunting country of the past. The court is rolling with the 
punch of the problem. Personally I believe that the most im- 
portant criterion is simply consistency with all the rest of the 
law. This contract or that will is a very small piece of our total 
law, just as truly as this or that statute is a larger piece; and, 
though Justice has higher aims, the virtue on which the Law 
stakes its hopes of salvation is consistency. But, as I say, this 
answer falls back on general jurisprudence, all the rest of the 
law. 

The grave fault of the orthodox theory is that it assumes that 
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the author retains control over his words after he has uttered 
them. How can he? He knows that his words are to be applied by 
others and in the future, by others over whom he may have no 
control except by litigation, and in a future in which he may have 
no part. The orthodox is no more than a futile gesture of main- 
taining his control over his words by expecting everyone to sur- 
mise what he may have meant by them. 

What the author of a legal document is trying to control is the 
future itself. Your client and you are not just trying to express 
yourselves. This, to be sure, is a part of the picture, but only a 
very small part. The orthodox theory has been nearsighted, and 
by peering exclusively at this very small and unimportant part 
of the picture it has stultified itself, instead of standing back and 
admiring the whole picture of what you and your client were 
trying to do. “How futile it is,” Alan Gardiner says, in his Speech 
and Language (Oxford, 1932), “to describe the purpose of speech 
as the expression of thought.”” Speech, Gardiner says, is used “in 
order to influence the conduct of others.” (pp. 20, 19) 

You and your client are trying to influence the conduct of the 
people to whom the document you are drafting is addressed. You 
are trying to lay hands on the future, to control this person’s con- 
duct in the future. Your client, with your aid, wants to assure 
himself, so far as he wisely can, that six months hence, two years 
hence, or if it’s a will you are drawing, at some undetermined 
time hence, this or that will be brought to pass, that someone, 
your client’s partner if it’s articles of partnership, or the pur- 
chaser of your client’s property, if it’s a deed, or all of us, if it’s a 
statute, will behave in a certain prescribed way. You are trying 
to stabilize a part of the future, set it in a course, make it more 
foreseeable and more reliable. Legal draftsmen must stop think- 
ing of themselves as creative writers—to use a pretentious phrase 
—or even ghost writers. They may be artists in other peoples’ 
troubles, but when it comes to writing, they are only artisans. 
And our courts are critics, not historical societies reading papers 
at us, or the judges, when they dissent, at each other. 
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There are other ways in which words can be used to control 
the future behavior of people than by legal documents. Elo- 
quence, persuasion, indeed fraud and deceit, offer their own 
methods, but they are best served by argument, forensic or do- 
mestic, by appeals to our emotion, by abuse of our confidence. 
We are not talking about them. We are talking about the in- 
terpretation of legal documents, from promissory notes to stat- 
utes and constitutions; but no more. Their way of affecting or 
controlling the future is the legal way, and it is based upon the 
liabilities, penalties, and sanctions which the law imposes, though 
it may call in a posse of private shames and social stigmas. But 
all of these are contingent upon whether the future conduct is 
or is not described in these legal documents. It is fundamentally, 
therefore, only a question whether certain future behavior, cer- 
tain future acts and events, fall within or without the scope of 
the words which you are selecting for your client. The problem 
before you, his problem, is the matching of words with future 
events. But what happens in the future is necessarily uncertain, 
inchoate, contingent, only partly foreseeable, and you must, 
therefore, find some similar and corresponding quality in the 
words you are using. Briefly, your words should be as flexible, 
as elastic, indeed as vague, as the future is uncertain and unpre- 
dictable. I say vague, because both flexible and elastic imply 
sharp edges and definite contours. 

So the meaning of words is to be sought, not in their author, 
but in the person addressed, in the other party to the contract; 
not in the grantor but in the grantee; not in the testator but in 
the executor or the legatee; in the defendant who is charged with 
violating the statute, in the conduct of any person who is acting 
under the authority and either within or without the authority 
of the words to be interpreted. Words are but delegations of the 
right to interpret them, in the first instance by the person ad- 
dressed, in the second and ultimate instance by the courts who 
determine whether the person addressed has interpreted them 
within their authority. 
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This, then, whether the addressee has applied or proposes to 
apply the words within the authority they have given hin, is 
what the courts have to decide. I do not see how they can very 
well succeed until they recognize that this is what they are doing. 
Surely what is sought has something to do with the search. Holmes 
says, at the end of his article on the Theory of Legal Interpreta- 
tion, from which I have already quoted, ‘‘Although practical men 
generally prefer to leave their major premises inarticulate, yet 
even for practical purposes theory generally turns out the most 
important thing in the end.” (Collected Legal Papers, p. 209.) 

I have shown that the theory I offer you is based on a natural 
virtue in words themselves. Let me state this theory of interpreta- 
tion dogmatically before I turn the coin over to show that it con- 
forms with the actual practices of draftsmanship. 

Words in legal documents—I am not now talking about any- 
thing else—are simply delegations to others of authority to give 
them meaning by applying them to particular things or occa- 
sions. The only meaning of the word meaning, as I am using 
it, is an application to the particular. And the more imprecise 
the words are, the greater is the delegation, simply because 
then they can be applied or not to more particulars. This is 
the only important feature of words in legal draftsmanship or 
interpretation. 

Words mean not what their author intended them to mean, 
or even what meaning he intended, or expected, reasonably or 
not, others to give them. They mean, in the first instance, what 
the person to whom they are addressed makes them mean. Their 
meaning in the first instance is whatever occasion or thing he may 
apply them to or what in some cases he may only propose to apply 
them to. The meaning of words in legal documents is to be 
sought, not in their author or authors, the parties to a contract, 
the testator, or the legislature, but in the acts or the behavior with 
which the person addressed undertakes to match them. This is 
the beginning of their meaning. 

In the second instance, but only secondarily, a legal document 
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is also addressed to the courts. This is a further delegation, and 
a delegation of a different authority, to decide, not what the word 
means, but whether the immediate addressee had authority to 
make them mean, what he did make them mean, or what he pro- 
poses to make them mean. In other words, the question before 
the court is not whether he gave the words the right meaning, 
but whether or not the words authorized the meaning he gives 
them. 

In appropriate cases, to be sure, the law allows the person to 
whom the words were addressed, their immediate addressee, to 
ask the court a different question—not the extent of his authority, 
but simply what he ought to do. This is a little unusual, for 
usually a court is required only to pass judgment upon a man’s 
conduct, whether he has done right or acted reasonably, or less 
often, whether he is going to. Usually a court looks at a man’s 
predicament from the outside. It is, therefore, somewhat excep- 
tional to require a court to put itself in the man’s place, substitute 
itself for him. But here, in these cases, a man is given the right 
to ask the court’s advice, so to speak. He is acting under the 
authority of a document upon which he must rely, but which he 
is not sure how he should interpret, not sure enough to ignore 
what others might take it to mean, who might then charge him 
with misinterpreting it. He is, let us say, an executor or a trustee, 
and he files a petition for instructions; or he is a stake-holder and 
he files a bill of interpleader. In these and other such cases, he 
is impartial and indifferent to the result. He does not care what 
meaning is selected and applied. As Holmes said, “I am much 
more disposed to regard trustees as a sort of domestic tribunal, 
ex necessitate, between the parties subject to the control of the 
courts in case of a want of good faith or reasonable judgment.” 
(dissenting in New England Trust Company v. Eaton, 140 Mass. 
532 at 548) 

Nor, of course, does the court care. It wants only to settle the 
controversy. So the court tries to strike the center. It ignores 
what other meanings the words may carry, what other conduct 
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they might justify, and seeks the one safest and most generally 
satisfactory and acceptable meaning, that is, the most obvious 
meaning. We must not be confused when the court tries to give 
it the appearance of being the words’ only meaning. It is really 
only an adjudicated best meaning. The court does not mean that 
there never was but one. 

In every other and the usual case the legal draftsman must 
have two things in mind when he selects a word. First he must 
consider the extent of authority or discretion he is giving to the 
person to whom in the first instance the word is addressed. At 
the same time he must keep in mind the question which will be 
presented to the court if it comes, as it may, to interpret the 
words. This is, except in those special cases I have just mentioned, 
whether the person to whom the word was addressed has ex- 
ceeded its authority or abused his discretion. 

Language, at any rate in legal documents, does not fix mean- 
ing. It circumscribes meaning. Legal interpretation is concerned, 
not with the meaning of words, but only with their boundaries. 

So much for a theory of interpretation which I believe fits the 
nature of language better than any other, and most assuredly 
better than current doctrine. The obverse of the coin is drafts- 
manship. If I had any judicial authority for this theory, I should 
cite it and so approach the drafting of legal documents by way 
of the judicial doctrines which a draftsman must expect will be 
applied to his work. I have no authority. All I can do, then, is 
show that this theory fits exactly what the draftsman does in fact 
do, notwithstanding and in the teeth of the current and mistaken 
judicial doctrine. 

One of the amiable myths of the law is that the bar follows 
the law. No, the converse more nearly fits the facts. The courts, 
somehow or other, say what they will, conform to the actual prac- 
tice of the bar. The great and general virtue of the theory of in- 
terpretation which I am offering lies in the fact that it makes it 
easier for the courts to conform to the practice of the bar. I pro- 
pose, therefore, now, to show by some examples that the bar is 
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right in practice. Good draftsmen will learn little or nothing 
from what I am going to say. They know it already, though they 
may not all be fully aware of it. 

Take first an unsecured loan agreement. In it you want to put 
a provision requiring the borrower to keep its working capital 
up to some fixed amount. You reject the phrase, “working capi- 
tal,” as a bit too loose. You are not sure that it has enough tech- 
nical meaning. So instead you put “the excess of the total current 
assets over current liabilities,” which has a firmer technical usage. 
And you make it the firmer by qualifying it, “determined in 
strict accordance with sound accounting practice.” But then you 
remember that you are requiring audit reports by an accountant 
who is subject to the bank’s approval. So you add, “by the inde- 
pendent public accountants responsible for the preparation of 
the audit report.” 

Thus you adjust the scope and tether of the discretion you are 
delegating by adding qualifying words and phrases. For this is 
what they do. Every word you add modifies the future power of 
action of the person you address, here a prospective borrower. 
If you hadn’t put in “independent,” the borrower might have 
used its own accounting department. If you hadn’t put in “pub- 
lic” you could not object that he hadn’t been certified. 

And yet you have respected the fact that times do change, and 
accounting practices with them. You are dealing with the future 
and you do not want to tie the borrower down too tight, nor the 
bank down with him, to present accounting practices. They are 
to be ‘“‘sound,” but currently, not presently sound. Moreover, 
within the scope of that word “sound,” are left all the discretions 
which engage so much of the attention of accountants. 

Is it not misleading to talk about the bank’s intention, or even 
about what a reasonable man would take these words to mean, or 
even about what the bank might reasonably expect its client to 
take them to mean? Your client, the bank, does not live in an 
expressionist world, nor is it dealing with any hypothetical rea- 
sonable man, nor with its own reasonable expectations. It is deal- 
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ing with certain particular individuals who are going to act in 
their own particular ways, and your client expects just that of 
them. Within limits as broad and wide as it dares, you and your 
client want them to do just that. 

Here in this case the degree of delegation reflected your wis- 
dom in dealing with the future, as well as the bank’s desire to 
attract borrowers. So you gave them as much discretion as you 
dared, though no more. You could, but wisely you did not, reduce 
the delegated discretion to so fine a point that it begins to make 
sense to talk about the orthodox intention. But sometimes you 
have no choice. For you are imposing your will on someone as 
well as expressing your intention to anyone, and the sharper 
your will the greater must be your power. When there is opposi- 
tion, it may be impossible. In that case you may be compelled 
to delegate a power of interpretation to the other party not only 
because you are wise enough to recognize that you cannot wholly 
control a partly unforeseeable future, but simply because the 
other party insists. 

Take a separation agreement. You are acting for the husband 
and you have had to agree that the wife shall have the custody 
of the children. This is almost plenary discretion. All she will 
concede to the husband is “the right to visit the children at 
reasonable times and places.” In effect she retains the discretion 
which reposes in that ample phrase, at least in the first instance, 
because the children will be with her. But your client, the hus- 
band, will not stand for that. He wants “the right to have the 
children live with him during the summer,” and you demand 
this further concession. But the wife recognizes that “summer” 
is a vague word and, though she will be in a position to determine 
when it starts, how long after Labor Day may not your client 
choose to prolong the visit? For it is he who will then have the 
discretion. So you have to compromise. You agree to wipe out 
almost all discretion by adding, “which period shall, subject to 
unavoidable adjustment, begin June 15th and end September 
15th of each year.” It is a barter of discretions, with neither party 
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willingly giving the other any more than he has to, and finally 
trading it out into as little as possible. 

I turn to another situation, where your client has almost ple- 
nary power to make the discretion as narrow or as broad as he 
chooses. He is bound only by two considerations: He knows that 
he will not be present himself to supervise what he wants done; 
and at the same time he knows that he does not himself know 
precisely how it had better be done. At any rate he ought to know 
this. If he doesn’t, you must tell him. 

Suppose you are drafting a will and you have come to the 
powers of the executor or the trustee. You take up the provision 
which tells him how to credit receipts and charge payments in 
his probate accounts. One way would be to copy into your draft 
the definition of net income from the Internal Revenue Code, 
and add as many of the Regulations as you choose. I do not say 
it is the best way, or even advisable, although it would go far to 
reduce the annoying difference between your trustee’s probate 
account and his income tax return. For it would give your life 
tenant all the breaks. I need not tell you that Congress has taken 
full advantage of the Sixteenth Amendment. But it would relieve 
your trustee of a good deal of responsibility, because it would 
very much narrow his discretion. He would have to give every- 
thing to the life tenant. 

Parenthetically, let me say that a congressional committee 
drafting a new definition of net income stands in the same rela- 
tion to the Treasury Department, with the same power of giving 
it much or little discretion, as a testator to the trustee under his 
will. There is no essential difference between public and private 
documents so far as the theory of their interpretation is concerned. 

But then it occurs to you or your client that after all he is go- 
ing to choose his own trustee and that he can have confidence in 
him. So he asks you to provide only that stock dividends shall be 
added to principal except when paid in lieu of regular cash divi- 
dends, or that bond premiums shall be not amortized, or that 
depreciation must be handled this way or that. In all other re- 
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spects he leaves his trustee free—within the bounds of the words 
principal and income, as free as the Sixteenth Amendment made 
Congress. 

In the next will you draft, the testator has asked you to make 
his son executor. There is not even a hesitation of confidence. 
Your client wants to give his son all the discretion he can. So you 
say, ‘“My executors and trustees shall have power to credit re- 
ceipts and charge payments to income or to principal or to both 
as may seem fair to him though not in accordance with the law.” 

You have given him as much discretion as you can. What is 
your client’s intention, in the sense the orthodox doctrine gives 
to that word? His intention is to have no intention, in that sense 
anyhow. It is an abdication, not an assertion, of any intention. 
His son is to do as he chooses, within the farthest bounds of the 
words, income and principal, whatever the judges may have said 
in other cases, and whatever you might have thought. 

I see no reason to treat wills as such, or legacies and devises as 
such, any differently from any other document. In a way, and I 
think it is the relevant way, wills are little statutes and testators 
little sovereigns of their small domain. Holmes called them “‘des- 
pots, within limits.’’ (Collected Legal Papers, p. 208) I see no 
reason why wills should be interpreted any differently from stat- 
utes, but I recognize that with wills the courts are under a pe- 
culiar temptation to administer only that kind of justice which 
consists in satisfying the immediate parties. 

Perhaps then, in dealing with wills, the courts sometimes yield 
to the temptation of being guided by the author’s intention. For 
a testator carries, or it seems he ought to carry, a prestige which 
the parties to contracts and what we may call more democratic 
arrangements do not and cannot aspire to. Courts are tempted 
to take the easy way out of interpretation by playing on that 
modicum of respect which executors and legatees, and even not 
too distant heirs, feel for a testator. When the parties to litiga- 
tion feel this way about anything, the court is under a great temp- 
tation to satisfy them and call it a day. 
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I can make this quite clear by taking the case of the trust for 
charitable purposes by a living donor. Here the donor’s prestige 
and the respect paid him by the donee are high. The donee be- 
comes keenly aware of both whenever the donor, still living, or 
even heirs who may in a very practical sense stand in his place, 
come and express dissatisfaction with the way his money, their 
money almost, is being spent. Now any lawyer could tell either 
of them that it is none of his business. Only the attorney-general 
through his visitorial powers or the courts with their powers of 
cy-pres have anything to say about how that trust ought to be 
administered and how that money ought or ought not to be spent. 
But a living and dissatisfied donor is more than a nuisance. Prac- 
tical considerations move a charitable as well as, and even more 
promptly than, a judicial institution. Dead donors, who leave 
no heirs, or anyway uninterested heirs, are blessed. Living donors 
who know when their function ceases go to the highest heaven. 
The intention of the author is always an intruder, and the re- 
spect which is paid to his intent is a peg on which the courts often 
hang a quick convenient form of justice. This, I think, is the only 
valid reason to treat the interpretation of wills in any way differ- 
ently from other documents. 

But specific legacies and devises are a case apart. They are 
examples of the one kind of case, rare, but always annoying 
enough to attract attention, to which this doctrine of interpreta- 
tion in its very nature does not apply. It is the case of the devise 
of ‘‘my manor of Dale,” when the testator had two, or the legacy 
of “my watch,” when he had two. Four of the five examples 
which Hawkins gives are of this kind. Or that better case, where 
Mary J., an elderly spinster, left a fifth of the residue of her estate 
to “my nephew, Arthur Murphy.” She had three. There was a 
nephew called Arthur Murphy who lived in Australia. There 
was another nephew, also called Arthur Murphy, but he was tak- 
ing his father’s share of Mary’s estate. And she had an illegitimate 
nephew called Arthur Murphy, who had married Mary’s niece 
and was managing Mary’s affairs. The court gave the fifth to this 
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illegitimate husband of a niece. (In re Jackson, 1933 Chancery, 
237-) 

The theory will not work here, because it is based on the ex- 
tensive meaning of given words. The annoyance here is due to 
the fact that we do not know, and yet we have to decide, what 
word or which word the testator or other author used. For we 
are dealing in these cases with two words, homonyms. They may 
sound alike. They may be spelled alike and so look alike. But 
they are only dressed alike. They may be twins, but they are two 
individuals. So I find it easier to think of them as two different 
words than as one word with two meanings. You may prefer to 
call them ambiguous; that is, in the strict sense of ambiguity, 
which must on no account be confused with generality. Am- 
biguity must be reserved for terms which have two or more quite 
separate meanings or applications. 

Whether we think of these words as different words or as the 
same word with different meanings, in this infrequent but vexing 
case we are dealing with singular terms, words and phrases which 
purport to apply to one and only one object. They are in effect 
proper names. Wills offer the usual examples, but not the only 
ones. 

Holmes put the case of the ship PEERLESS, out of Bombay with 
a cargo of cotton, which the defendant had agreed to buy. There 
were two ships PEERLESS, both out of Calcutta and one had 
no cargo of cotton. “The true ground of the decision,” Holmes 
said, ‘‘was not that each party meant a different thing from the 
other, .. . but that each said a different thing.” (The Common 
Law, p. 309; Raffles v. Wichelhaus, 2 H & C go6) There was not 
one name, any more than there was only one ship. As Holmes 
said, “They are different words.” (p. 205) There were two ships 
and each had its own name, however much they sounded alike 
on the tongue of the broker, however much they looked alike 
to the scribe who made a fair copy of the contract, or to the 
stenographer who in our day would type it out. 

In these cases, a search for the intention of the author, testator 
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or either party, is both necessary and harmless. The particular 
application of the word he used is not in question. It is a search 
for what word was used, not how it could be applied. The fact that 
in these cases this second inquiry has so obvious an answer leads 
us into confusing it with that preliminary question. If we confine 
inquiry about the author’s intention to the case of the singular 
homonym or the strict ambiguity, we shall keep out of trouble, 
and leave theory intact. 

Names and singular terms mark the extreme end of the exacti- 
tude and precision of which words are capable. With them stand 
those terms which refer to an ascertainable group of objects, two, 
three, four, or more, with as much exactitude as if there were 
but one. The phrase, “heirs at law,” is a good example. As soon 
as you state whose heirs you are referring to and the date when 
they are to be determined and what law is to determine them, 
you have a precisely ascertainable class. To be sure, you may not 
yet have fixed the amount of each share, or whether they shall be 
distributed per stirpes or per capita. So you will probably want 
to say, “the person or persons whom and in the shares and pro- 
portions in which my administrator would have been required 
to pay the same had I died intestate and possessed thereof im- 
mediately after the termination of such trust,” or some such 
elegant circumlocution. 

These terms for groups, which are as precise as a name or a 
singular term, bring up the distinction between general terms 
and vague terms. The draftsman has both at his disposal. When 
he wants a compendious word of the required size, he usually 
has his choice between a term which quite definitely and pre- 
cisely covers as much ground as he wants to cover, and a vague 
term, which is elastic or flexible enough to be stretched at least 
over the same ground, a term with indeterminate flounces of 
meaning round the ankles of his doubt. As always, it is a choice 
between making up his mind now or leaving it to someone else 
to make up his mind for him later, as the fashion in the length 
of skirts changes. 
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This distinction is perhaps best observed in constitutional law, 
and a recent case, fortunately for us, spreads it out before us. It is 
the meaning of the word “‘states” in the Third Article of the Con- 
stitution, and the case is National Mutual Insurance Company v. 
Tidewater Transfer Company, decided on June 20, 1949. 

We all know pretty much all there is to know about “due 
process,” from the Twining case down through Adamson and 
Wolf v. Colorado last June. It is “a concept of ordered liberty.” It 
is “the compendious expression for all those rights which the 
courts must enforce because they are basic to our free society.” 
Some of these rights ‘‘may not too rhetorically be called eternal 
verities.”” There is, therefore, no “tidy formula.” Such rights as 
these cannot even be confined to our Bill of Rights, as Black 
would have them. (Dissenting in the Adamson case, 332 U. S. 68- 
123. See what Murphy and Rutledge said, 123-125) 

I am talking about the other end of the stick, which, as I said, 
fortunately protruded above the swirling waters in the Tidewater 
Transfer case a week before Wolf v. Colorado, from which I have 
been quoting. 

This word, “States,” stands in that part of the Constitution 
which defines the cases and controversies to which the judicial 
power of the United States may extend, among them suits “‘be- 
tween Citizens of different States.” In 1940 Congress extended the 
jurisdiction to include not only actions between citizens of differ- 
ent States, but also “citizens of the District of Columbia, the Ter- 
ritory of Hawaii, or Alaska, and any State or Territory.” The plain- 
tiff, the National Mutual Insurance Company, was a citizen of the 
District of Columbia. The Court had long ago hurdled the need 
of making a corporation into a “citizen”—not by way of interpre- 
tation, but by one of the law’s most famous fictions. (See Charles 
Bunn, Jurisdiction and Practice of the Courts of the United 
States, fifth edition, West Publishing Company, 1949, pp. 43-46.) 
Now the Court faced the question whether the District of Colum- 
bia was a State. No one dared resort to a fiction. So the question 
was treated by way of interpretation. (See Bunn, pp. 47-49) 
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I will not take your time or distract your attention with what 
Marshall had said the word “States” meant here (Hepburn v. Ell- 
zey, 2 Cranch 445), nor with what other clauses in the Constitution 
could be relied on to show that Congress had the power to give the 
courts jurisdiction over the controversies of the citizens of the 
District of Columbia, nor even with the result to which the Court 
came, by a bare majority for different and divergent reasons. I 
want only to compare what Frankfurter and Reed said with 
what Rutledge and Murphy said. Nor do I care, for my purposes 
here, which was right. It is the distinction which begs our atten- 
tion, for it is the distinction between words which have a definite 
size and words which are vague and have fringes on their petti- 
coats. 

Frankfurter and Reed, so far as I need to quote them, said, 


“The precision which characterizes these portions of 
Article 3 is in striking contrast to the imprecision of so 
many other provisions of the Constitution dealing with 
other very vital aspects of government. This was not due to 
chance or ineptitude on the part of the Framers. The dif- 
ferences in subject-matter account for the drastic differ- 
ences in treatment. Great concepts like ‘Commerce .. . 
among the several States,’ “due process of law,’ ‘liberty,’ 
‘property’ were purposely left to gather meaning from ex- 
perience. For they relate to the whole domain of social and 
economic fact, and the statesmen who founded this Nation 
knew too well that only a stagnant society remains un- 
changed. But when the Constitution in turn gives strict 
definition of power or specific limitations upon it we can- 
not extend the definition or remove the translation. Pre- 
cisely because ‘it is a constitution we are expounding,’ we 
ought not to take liberties with it.” 


“The very subject matter of sections 1 and 2 of Article 3 
is technical in the esteemed sense of that term. These sec- 
tions do not deal with generalities expanding with experi- 
ence. Provisions for the organization of courts and their 
jurisdiction presuppose definiteness and precision of phras- 
ing. These requirements were heeded and met by those 
who were concerned with framing the Judiciary Article; 
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Wilson and Madison and Morris and Rutledge and Sher- 
man, were lawyers of learning and astuteness. The scope 
of the judicial power with which the federal courts were to 
be entrusted was, as I have said, one of the most sharply de- 
bated and thoroughly canvassed subjects in Independence 
Hall. When the Framers finally decided to extend the ju- 
dicial Power to controversies ‘between Citizens of differ- 
ent States,’ they meant to be restrictive in the use of that 
term. They were not unaware of the fact that outside the 
States there was the Northwest Territory, and that there 
was to be a Seat of Government. Considering their respon- 
sibility, their professional habits, and their alertness re- 
garding the details of Article 3, the precise enumeration 
of the heads of jurisdiction made by the Framers ought to 
preclude the notion that they shared the latitudinarian at- 
titude of Alice in Wonderland toward language.” 


Rutledge and Murphy said, 


“The sole reason Marshall assigned for the decision was 
‘a conviction that the members of the American confed- 
eracy only are the states contemplated in the constitution,’ 
a conviction resulting as he said from an examination of 
the use of that word in the charter to determine ‘whether 
Columbia is a state in the sense of that instrument.’ 2 
Cranch (US) at 452, 2 Led 335...” 


““Marshall’s sole premise of decision in the Hepburn 
Case has failed, under the stress of time and later decision, 
as a test of constitutional construction. Key words like 
‘state,’ ‘citizen,’ and ‘person’ do not always and invariably 
mean the same thing. His literal application disregarded 
any possible distinction between the purely political 
clauses and those affecting civil rights of citizens, a distinc- 
tion later to receive recognition.” 


So here the question turned on whether this word “State” had 
the precision which is appropriate when you are organizing a ju- 
dicial system and fixing the jurisdiction of courts, where, as 
Frankfurter said, technicality is an esteemed virtue, or, on the 
other hand, the imprecision which is necessary when your words 
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must “gather meaning from experience.” Rutledge said the 
Court had to decide whether it was dealing with a purely political 
clause or with one of those which affect our civil rights. 

I should put it this way. Here are two words. One of them no 
more includes the District of Columbia or a Territory than the 
word heirs includes all my kindred or all my relatives. The other 
word need no more exclude the District of Columbia here in the 
first paragraph of the Third Article of the Constitution than it 
does in the third paragraph, where the trial of all crime must be 
by jury, or in the Sixth Amendment, where the trial must be 
speedy and public and the jury impartial, etc. An even neater ex- 
ample of a word making a quick change of personality is the word 
“person” in the Sherman Act. Within only twelve words, “per- 
son” does not include the United States (United States v. Cooper, 
312 U.S. 600), but does include a State (Georgia v. Evans, 316 
U.S. 159). These “conclusions” the court said, “derived not from 
the literal meaning of the words ‘person’ and ‘corporation,’ but 
from the purpose, the subject matter, the context, and the legisla- 
tive history of the statute.” (Parker v. Brown, 317 U.S. 341 at 351) 
From what else does anything or anyone derive its personality? 
These may be twins, but they are different persons. 

However, whether you choose to regard these as two words, or 
as one word with two different meanings is as much your choice as 
it is mine. The point is that we are dealing with vastly different 
characteristics. One is precise. It has sharp edges. The other is im- 
precise, and has muzzy edges. If you use the one, you are keeping 
all discretion to yourself. If you use the other, you are delegating 
a great deal of it elsewhere. 

This distinction between words with sharp edges and words 
which have no edges but fade away into the context, allows us to 
shake the dust off the rule that a plain meaning must not be dis- 
turbed. Restrict this rule to names, singular terms, and words 
which contain only a definite number of objects, and the medieval 
theory which it keeps alive becomes intelligible. These words 
have meanings as immutable as their objects. They are compen- 
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dious enumerations. They are taxonomical tags. They are dead 
words. I should scarcely call them words at all. 

Along with most delegated discretions, usually goes either an 
interest in taking appropriate action or an obligation to do so. 
The other party to a contract wants to do what will be to his ad- 
vantage. An executor or a trustee is charged with responsibility. 
But an agent may be not only indifferent, but timid. So the drafts- 
man of a power of attorney will sometimes want to impart con- 
fidence as well as give room for action. He will, accordingly, want 
to give his phrases the necessary size as well as a suitable vagueness 
of contour; and in order to be sure that they are large enough, he 
must make them fairly definite, as well as vague. Otherwise, his 
client, the principal, cannot rest assured that a timid, or even a 
prudent, agent will act, however obviously action may be called 
for by a situation. Discretion, unaccompanied by duty or by de- 
sire, must be given complete confidence in its power. 

One way to impart confidence is to preface, or conclude, the 
power of attorney with an expansive clause something like this: 
“And to do any and all other acts which may be necessary or 
proper in the premises, and generally to act in relation to my 
rights, obligations, property, and affairs as fully and effectually 
as I myself might do if personally present.” The clause which the 
Constitution of the United States added to the powers it gave to 
Congress is less magnificent. 

Another way is to multiply descriptions, even synonyms, so 
that everyone with whom the agent will deal may have a choice 
of words on which to rely for the agent’s authority. Almost any 
form for a power of attorney contains examples. Instead of saying, 
“*. .. to receive any of my property,” you find “. .. to receive and 
take possession of any or all moneys, stocks, bonds, securities, 
goods, chattels, land, buildings, and other property, belonging to 
me.” 

Or split up the execution of negotiable instruments into varie- 
ties, ““. .. to make, draw, accept, endorse, deliver, any negotiable 
notes, checks, drafts, bills of exchange, and orders.” 
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Or separate the execution of a deed into its component parts, 
“*,.. to execute, sign, seal, acknowedge, authenticate, and deliver 
any and all deeds.” The first word, “execute,” would be enough. 

Here we are dealing with documents which are addressed on 
their face to the agent, but really they are addressed to everyone 
with whom he is going to transact business, who also will have to 
accept some responsibility, and liability, and none of them will 
have the least obligation or interest to act. The draftsman, there- 
fore, must be thinking of people who are not only indifferent but 
meticulous. Do not precipitately blame the draftsman whose duty 
it is to indulge their doubts and anticipate their hesitations. Good 
round words are what they want. A foresighted draftsman will 
give them as many as they want, unless he can find a better way to 
encourage them. 

Holmes warned us that even for practical purposes theory gen- 
erally turned out to be the most important thing in the end. This 
is obviously true in your theory of interpreting the Constitution. 
It is perhaps less obvious, but equally true, with statutes. There 
are certain types of contracts where it is also true. Long term price 
agreements offer an example, and articles of partnership another, 
but collective bargaining agreements a better. 

I will give you what Harry Shulman has recently said about 
them. (The Record of The Association of the Bar of the City of 
New York for January, 1949.) 

“The collective labor agreement merely states some of 
the conditions under which the parties will daily work to- 
gether in the operation of the common enterprise from 
which they will both derive their shares, satisfactions and 
fears. The objective in which both parties are interested is 
the continuous operation of that enterprise. The collec- 
tive agreement aids the achievement of that objective; it 
does not assure or command it. Achievement depends 
wholly on continuous daily cooperation, and cannot result 
merely from strict enforcement of the agreement. 

“Moreover, the collective labor agreement is not and 


cannot be so comprehensive and clear as to provide for all 
the sources of friction which might interfere with the at- 
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tainment of the parties’ objectives. It cannot be so compre- 
hensive, first, because of the sheer inability to anticipate 
all contingencies in a dynamic, competitive economy with 
an advancing technology. And it cannot be so comprehen- 
sive, secondly, because of the utter impracticability of 
securing agreement in a relatively short time on all hypo- 
thetical situations that can be imagined and that involve 
human reactions. 

“Even with respect to anticipated situations, the collec- 
tive labor agreement cannot be altogether clear. This is 
not due only to hasty drafting under pressure; or to the 
literary inadequacies of lay draftsmen; or to the normal 
vagaries of language which confound the intent of even 
the lawyer draftsman. In labor agreements there are other 
reasons for imprecision. The agreements are frequently 
made by representatives on both sides whose prestige is in 
the balance. Face-saving is an important interest which 
can be ignored at the risk of cessation of operations, or 
served by statement less than bitingly clear. Again, abun- 
dant detail, even if agreed to by the negotiators, may be 
avoided because of the abundant opportunity it provides 
for aggregating minor objections by different individuals 
into a deceptive total dissatisfaction which may result in 
rejection by the principals. Or, desiring agreement, the 
parties may adopt inconclusive language precisely because 
they are in disagreement as to detailed application and 
wish to leave to the future the working out of particular 
differences, with the agreement serving only as one guide. 

“The collective agreement, then, like others, is, indeed, 
intended to commit the parties and should faithfully be 
respected by them. But it is also like a general structure of 
government designed to aid the parties’ future operation. 
It looks to daily accommodation to problems in the spirit 
in which the agreement was made.” 


Picture the effect of announcing the orthodox theory of inter- 
pretation at a conference where such an agreement is being 
drafted. Suppose you tell the parties that every word they use will 
mean only what someone later thinks they then intended. They 
will say, Why, the very point we are trying to make, the very thing 
we are all trying to do, is express the fact that we don’t yet know 








wh 
sta 


Sp! 
pa 
th 


th 


co 
co 
in 
th 





'S 
ll 


‘Y 





THEORY OF LEGAL INTERPRETATION 357 


what we mean or what we intend. They don’t want even the 
standard that Holmes and Williston proposed, that the normal 
speaker of English or people of the same kind shall decide. ‘These 
parties want no one, not even a fictitious person, to tell them what 
they meant. And why? Because they don’t yet know. 

At the very outset of his work, the draftsman is met by the fact 
that what the parties are striving for is the existence of an agree- 
ment, not the possibility of its judicial enforcement. To be sure, 
collective bargaining agreements are agreements. The parties 
commit themselves to something. But they are not so much mak- 
ing contracts to do thus and so, as they are trying to agree on how 
the parties can best agree, how best cooperate. The good drafts- 
man can only give them as good an opportunity as he knows how. 

Any theory which looks to the intention of these parties defeats 
their very purpose. What they want, what the success of their 
agreement depends on, is elbow room. In order to bring them to- 
gether, they must be kept a little apart. 

Let us look at the situation from a little distance and in a larger 
way. The orthodox doctrine then becomes even pettier. Shulman 
said a collective agreement was like a general structure of govern- 
ment. It is a little constitution, and it must be built around large 
concepts, a fair wage and the like, which must be expected to 
gather experience from their own domain of social and economic 
fact, just as the greater concepts of liberty and property in the 
Constitution were left to gather meaning from the whole domain. 
(National Mutual Insurance Company v. Tidewater Transfer 
Company, quoted above.) Only in the procedure devised for the 
gathering, only in what Rutledge called “the purely political 
clauses,” can the draftsman of a collective agreement dare make 
its phrases definite. The parties can agree upon how they shall go 
about agreeing further. The substance of this further agreement 
must be left to its own growth. 

It will grow. Though the life of acollective agreement is shorter 
than the expectancy of a constitution, its field is smaller and it is 
crammed with immediate and pressing problems. The experi- 
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ence of trying to solve them can be relied upon to fill its smaller 
phrases, if they are equally vague and elastic. 

There is no other way. What Lloyd Garrison had to say about 
labor and industrial peace a few years ago will remain true so long 


as we remain ourselves. (The Saturday Review for November 16, 
1946.) 

“Through centuries of trial and error we have developed 
a system of justice which works well in disputes between 
individuals. It works well because (1) we have been able to 
define the rules of the game with sufficient precision for 
judges to apply them; and (g) it is easy under such circum- 
stances to persuade or force individuals to go along with 
the results. 

“In the great group conflicts of our age these two condi- 
tions are lacking. There is no common agreement upon 
the rules of the game. You can define murder, rape, lar- 
ceny, libel; but it is hard to define a just wage—or a fair 
peace. And the job of persuading or forcing group or- 
ganisms, with their touchy egos, to go along with given de- 
cisions is a far different matter from persuading or forcing 
individuals. Yet we must find the way. 

“We cannot wait for centuries of common law to de- 
velop. We must act swiftly to save our civilization. We can 
make progress only by agreement. That is the one funda- 
mental necessity, at home and abroad. 

“In the labor field this means that the leaders of in- 
dustry and labor, with such aid and support as the govern- 
ment can give, must together work out the rules of the 
game and the new structures of settlement which we so im- 
peratively need. Only by a combined and sustained effort 
of this sort can we hope to make lasting progress. There 
are no easier solutions. There never are in a democracy.” 


Industry and labor have few points of immediate agreement. 
What they must have, and what we must hope they will find, are 
areas of agreement, within which they can together work out 
their own little common law, their rules of the game, as Garrison 
says, for themselves. They have a right to expect that their col- 
lective agreements will be interpreted under the auspices of the 
same theory in which they are written. 





Committee Report 


COMMITTEE ON BANKRUPTCY AND 
CORPORATE REORGANIZATIONS 


INTERIM REPORT AND RECOMMENDATIONS* 


INTRODUCTORY 


Your Committee on Bankruptcy and Corporate Reorganizations held its 
organization meeting on June 15, 1949, and, as in the 1948-9 Association 
year, set up the following four subcommittees to handle its projects for study: 


Subcommittee on Chapter X 
DeLano Andrews, Chairman 
Subcommittee on Chapter XI 
Abraham I. Menin, Chairman 
Subcommittee on Railroad Reorganizations 
and Adjustments, Charles Wallace McConaughy, 
Chairman 
Subcommittee on General Bankruptcy 
Selig J. Levitan, Chairman 


It scheduled four stated meetings for Wednesday, October 5th, 1949; Wednes- 
day, December 7th; Thursday, February gth, 1950; and Wednesday, April 
12th. 

A number of bills within your Committee’s jurisdiction were introduced 
in the first session of the 81st Congress. Each of them was studied by the 
appropriate subcommittee, and, after full Committee action thereon, was 
supported (in some cases with suggested modifications) or opposed before 
the appropriate Congressional committees, either by the personal appearance 
of one of your Committee at oral hearings, the filing of written statements, 
or both. Since such action with respect to pending bills is authorized by 
paragraph 34 of Article XIII of the Association’s By-Laws, this report will 
be largely confined to a brief summary of the provisions of the more im- 
portant of these bills, and Association action will be requested only in respect 
of two of them, which raise questions on a relatively high level of policy. 

It more or less “comes within the territory” of your Committee’s work that, 
in certain areas, it should overlap that of other committees. This occurred 
recently with respect to a number of provisions in the proposed Uniform 
Commercial Code, and certain tax aspects of bankruptcy bills themselves. 
Your Committee wishes to record not only its appreciation, but its recog- 


* This report will be presented to the Stated Meeting of the Association, Decem- 
ber 13, 1949. 
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nition, of the helpful cooperation, in these connections, of the Committee on 
Uniform State Laws and the Committee on Taxation, respectively chair- 
maned by Henry Harfield, Esq. and Hon. Rollin Browne. Without the help 
of the members of these Committees, the action of your Committee in those 
fields would have been impossible. 

Your Committee makes the following interim report and recommendations 
to the Association: 


I 
CHAPTER XI 


At its stated meeting on December 14, 1948, the Association recommended 
to the Congress a number of amendments to Chapter XI of the Bankruptcy 
Act (THE RECORD, December 1948, pp. 391-2; pp. 395-400). These proposals 
were implemented in Sections 31 to 41 of H.R. 3111,’ which is an omnibus 
bill containing a number of other and (with the one exception noted in 
Section III(B) of this report below) non-controversial amendments to the 
Bankruptcy Act, based upon experience with it since the enactment of 
the Chandler Act in 1938. 

H.R. 3111 was introduced on March 1, 1949 by Representative Chauncey 
W. Reed of Illinois; was reported favorably to the House of Representatives 
by its Judiciary Committee on April 11, 1949 [Report No. 424]; and sub- 
sequently passed the House. Because of calendar congestion, which affected 
so much other proposed legislation, the bill was not acted upon prior to the 
adjournment of the Congressional session in October, but, as in the case of 
all other bills introduced in that session, will remain alive, without reintro- 
duction, until the expiration of the present Congress on December 31, 1950. 


Il 
RAILROAD REORGANIZATION AND ADJUSTMENTS 


The only bill in this field presently pending is H.R. 2770 (known as the 
“Case Bill”), which also was before the 80th Congress. Briefly, it provides 
that railroad reorganization plans shall not affect the existing authority of 
state regulatory bodies in respect of “service, operations, or rates.” It has 
been consistently opposed by your Committee as against the public interest, 
because it would permit the interests of a particular state unduly to delay, 
and perhaps prevent, the formulation by the Interstate Commerce Commis- 
sion of a feasible plan of reorganization, and would be injurious to the credit 
of railroads in need of rehabilitation. 

The bill was favorably reported to the House in amended form on April 
14, 1949 [Report No. 452], but no action was taken upon it in either branch 
of Congress prior to adjournment. 


* Except where otherwise specified, the numbered references are to bills intro- 
duced in the 81st Congress, first session. 
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Ill 
GENERAL BANKRUPTCY? 


(A) 
S. 88, H.R. 272, AND H.R. 5933 


At its stated meeting on December 14, 1948, the Association, upon the 
recommendation of your Committee, approved the predecessors to these 
three bills,* except for Section 2(b) of the last-mentioned bill (H.R. 5834 of 
the 80th Congress), which would have prescribed the compulsory national 
recordation of the assignment of accounts receivable. The corresponding 
H.R. 5933 of the current Congress contains no such provision. 

The need for the amendment of Section 60a, which constituted the pred- 
icate for the action taken by the Association, was fully explored on pages 
388-391 of the December 1948 RECORD. 

Upon the convention of Congress last January, the amendatory bills, as 
theretofore worked out by your Committee in collaboration with a special 
committee of the American Bar Association, were reintroduced as identical 
S. 88 and H.R. 272. While the bills were in Committee, the National Bank- 
ruptcy Conference suggested to your Committee and the other supporters of 
this legislation several additional concepts (notably, to guard against the 
validation of equitable liens) and refinements of language. Since none of 
these changes diluted the essence of the Association’s action, your Committee 
joined in them, and the resultant product constitutes H.R. 5933. 

S. 88 passed the Senate on July 26, 1949, and, when it reached the House, 


H.R. 5933 was substituted for it by global amendment by the House Judiciary 
Committee. As so amended, S. 88 was favorably and unanimously reported 
on August 22, 1949 [House Report No. 1293], but, again, calendar exigencies 
at the conclusion of the session precluded final Congressional action upon it. 


(B) 
H.R. 3111 


As above noted, in addition to its provisions on Chapter XI, H.R. 3111, 
generally known as the “omnibus bill”, contains a number of highly desirable 
amendments to the general provisions of the Bankruptcy Act. 

Its predecessor (H.R. 5693 of the 80th Congress) was approved by the 
Association at its stated meeting on December 14, 1948 (THE RECORD, 
December 1948, pp. 387-388; pp. 393-395)- 

Your Committee would not trouble the Association further with this 


* The members of the Subcommittee on Bankruptcy, whose work is largely re- 
sponsible for this portion of the report, are Selig J. Levitan, Chairman; Walter J. 
Fried, Hon. John E. Joyce, Abraham I. Menin, Milton Pollack, Douglas B. Steimle, 
Rufus C. Van Aken, and Harry Zalkin. 

* H.R. 2412, S. 826, and H.R. 5834 of the 80th Congress. 
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measure but for the fact that it contains a provision which did not appear in 
H.R. 5693, and which your Committee finds objectionable. We refer to 
Section 2 (b) of the bill, which proposes to add a new paragraph (2 14) to 
Section 2a of the Bankruptcy Act.‘ As stated in the House Report, the purpose 
is to make “clear that the bankruptcy court has the power to determine the 
amount as well as the legality of tax claims filed against the estate, where 
such determination has not been previously made by a judicial or quasi- 
judicial tribunal after a due hearing.” 

So far, so good. Two factors have, however, been overlooked: first, that the 
bill would empower a bankruptcy court to take jurisdiction over tax con- 
troversies even if adequate remedies had been available to the bankrupt; and 
secondly, even under the present law as judicially interpreted, a bankruptcy 
court is vested with the power of review unless there has been a previous de- 
termination by a judicial or quasi-judicial tribunal, or such determination 
was available. (See New Jersey v. Anderson, 203 U.S. 483; Arkansas v. Thomp- 
son, 313 U.S. 132; Gardner v. State of New Jersey, 329 U.S. 565; Goggin v. 
Byram, CA g [1949], 172 Fed. (2d) 868, certiorari denied October 10, 1949; 
and Aero Services, Inc. v. Quinn, CA g [1949], 172 Fed. (2d) 157, certiorari 
denied, October 10, 1949. 

As ruled in the Aero Services case, it is the view of your Committee that, 
where a judicial or quasi-judicial tribunal, empowered to hear and determine 
tax controversies, exists, and a bankrupt has not availed himself of his 
remedies, the transfer of plenary jurisdiction over such tax matters to the 
bankruptcy court is unsound. For illustration, the language of the bill would 
make it possible for a bankruptcy court to review a real estate tax assessment 
on property owned by a New York City bankrupt taxpayer who had neglected 
for years his right to the review of tentative assessments, or to bring appro- 
priate proceedings in the nature of certiorari to correct them. Since accumu- 
lated tax liabilities could thus be upset by a bankruptcy court years after the 
event, the crippling impact upon the fundamental bases of municipal budget- 
ing is apparent. 

Your Committee, therefore, recommends the adoption by the Association 
of the following resolution: 


“RESOLVED that The Association of the Bar of the City of New 
York respectfully recommends to the Congress of the United States the 
elimination of Section 2(b) of H.R. 3111 of the 81st Congress, which 
Section would add a new paragraph (2 14) to Section ga of the bank- 
ruptcy Act.” 


* The new paragraph would empower a bankruptcy court to hear “and determine, 
or cause to be heard and determined, any question arising as to the amount or 
legality of any tax, whether or not previously assessed, which has not prior to bank- 
ruptcy been contested before and adjudicated by a judicial or administrative tri- 
bunal of competent jurisdiction, or, if such question has been so contested and 
adjudicated and the time for appeal or review has not expired, to authorize the 
receiver or the trustee to prosecute such appeal or review.” 
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(C) 
P. L. 72 


[THE BORAH ACT] 


It will be recalled that, in 1948, the revision of Title 18 of the United States 
Code resulted in the repeal of the Borah Act, which prohibited, in blanket 
fashion and under criminal penalties, all agreements with respect to fees or 
allowances to be paid out of bankrupt estates. Whether repeal was intended is 
doubtful: certainly, the 1948 amendment was poorly drafted. In any event, 
upon the sponsorship of the Judicial Conference, a bill was introduced in the 
8ist Congress to amend, inter alia, Section 155, of that Title so as to restore 
the Borah Act, and to bring the statute “in closer conformity with the original 
law as it existed at the time of the enactment of the revision.” The restoration- 
provision was enacted as Section (4) of Public Law 72, approved May 24, 1949. 

The Association, in common with the American Bar Association and the 
National Bankruptcy Conference, has consistently opposed the rationale of 
the Borah Act, and has supported legislation specifically directed to its repeal. 
Time and again, it has been pointed out that it is unworkable and unrealistic; 
that parties to a proceeding can only make recommendations with respect to 
allowances; that it is the court which fixes them; and that the provisions of the 
Bankruptcy Act with respect to notices and hearings upon such matters con- 
stitute adequate safeguards. 

In view of the standing of the Judicial Conference, and the joinder of the 
Securities and Exchange Commission in its position, your Committee has 
given renewed consideration to this matter. It is quite sensitive to the con- 
sideration that the fixing of allowances is a delicate matter, and that, in any 
statutory framework, it is susceptible of abuse. 

After canvassing the matter from all angles, it is the opinion of your Com- 
mittee that the present statute should be amended so as to make the gist of 
illegality not the proposal or the agreement, but the failure fully and clearly 
to disclose it at or prior to the hearing of the relevant allowance-application. 
Since this matter was dealt with by the 80th Congress in 1948, and the present 
one in 1949, it would be unrealistic to propose legislation in the nature of a 
complete policy-reversal at this time. Your Committee, therefore, recommends 
the adoption by the Association of the following resolution: 


“RESOLVED that The Association of the Bar of the City of New 
York disapproves the principle that agreements on the subject of 
compensation allowances in bankruptcy, if fully disclosed and made 
subject to the approval of the court, should, ipso facto, be held to be 
illegal.” 

(D) 
H.R. 120 


H.R. 120 deals, among other things, with the important aspects of the dis- 
charge of, and the priority to be accorded to, taxes (federal, state, or local) 
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owed by a bankrupt. It would effect radical changes in the existing law. 
Briefly summarized, 

Section 1 provides that taxes measured by net income, by wages, or by sales, 
receipts, or purchases are deemed to have become legally due and owing 
when the amount of the net income, wages, or sales, etc. is ascertainable, and 
that a tax deficiency shall be deemed to be legally due and payable as of the 
last date of the tax-period to which it relates, regardless of the date of 
assessment. 

Section 2 adds a clause similar to Section 2(b) of H.R. 3111, discussed 
above. 

Section 3 would amend clause (1) of Section 17 of the Bankruptcy Act by 
extending the discharge to all taxes which became due and owing (as defined 
in Section 1) more than one year before bankruptcy, unless the bankrupt had 
failed to file a return or had filed a fraudulent one. 

Section 4 would amend Section 58(4), so as to require the Clerk of the 
Court to inform the Commissioner of Internal Revenue of the bankruptcy- 
adjudication, and both the Commissioner and local tax authorities of the first 
meeting of creditors. 

Section 5 proposes to limit the priority accorded by Section 64(a)(4) to 
taxes which became due and owing within one year before bankruptcy. 

Section 6 proposes to amend Section 67(c) by rendering invalid as against 
the Trustee statutory liens on personal property created by state law, not 
accompanied by possession, levy or sequestration. 

Historically, bankrupts never received a discharge from debts due the 
sovereign, but this principle, and the parallel priority which is accorded 
them, has its roots in a soil saturated with the concept, progressively being 
eroded, of sovereign paramountcy for all purposes. It evolved at a time when 
the pressure of tax burdens was far lighter than it is today. In many cases, the 
non-discharge of tax liabilities defeats one of the primary objects of the 
bankruptcy discharge—the rehabilitation of the honest but unfortunate 
debtor (Wilson v. City Bank of St. Paul [1873], 17 Wall [U.S.] 473). The pres- 
ent statutory priority is bound to deplete the fund available to general credi- 
tors, sometimes to the extent of wiping out the estate. The recent holding of 
the United States Supreme Court, stopping the running of interest on tax- 
claims on the date of the filing of the petition® has relieved the situation to 
some extent, but the essential difficulties in the administration of both large 
and small estates that are inherent in the priority conferred upon cumulative 
—and frequently unrevealed—tax-claims still remain. 

It could well be urged that, in these aspects, tax liabilities are of no differ- 
ent texture than any other, and siould be accorded no different treatment. 
But, approaching the matter pragmatically, the effect upon the revenue must 


5 City of New York v. Lewis H. Saper, as Trustee in Bankruptcy of Spotlight Pro- 
ductions, Inc.; State of New York v. Carter, as Trustee in Bankruptcy of Union 
Fabrics, Inc.; and U. S. v. Carter, as Trustee in Bankruptcy of Union Fabrics, Inc., 
reported in one consolidated opinion [1949] 336 U.S. 328. 
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be considered, and as correlative to that consideration, the number of jeop- 
ardy assessments on going concerns which would result from the enactment 
of H.R. 120. The risk of wrecking solvent enterprises would be too high a 
price to pay even for the rehabilitation of bankrupt ones. The preservation 
of economic health is certainly no less important than the cure of economic 
disease. 

So far as concerns H.R. 120 as it stands, your Committee finds it unsatisfac- 
tory on practical, as well as technical, grounds. Faced with the foregoing 
conflict of equities and economic impacts, it has sought the counsels of the 
Treasury Department and the Association’s Committee on Taxation. These 
discussions will be continued, to the end that the two committees may join in 
a recommendation for Association action that will give due weight to all of 
the considerations involved, and, so far as possible, preserve the cast of the 
balance true between them. 


(E) 
MISCELLANEOUS BILLS 


The remaining bills pending in Congress and the action taken on them by 
your Committee are: 


(1) 


S. 2513, sponsored by your Committee, would shorten the present form of 
citation of the Bankruptcy Act from “An Act to establish a uniform system 
of bankruptcy throughout the United States, approved July 1, 1898, as 
amended” to two simple words: “Bankruptcy Act.” APPROVED. 


(2) 


H.R. 2513 would amend Section 58(d) by providing that notices to credi- 
tors shall be published as the court shall direct, and Section 58(e) by provid- 
ing for notice of the first meeting of creditors to the Comptroller General of 
the United States and, where debts to the Government are disclosed in the 
schedules, to the head of the United States agency concerned. APPROVED. 


(3) 


H.R. 452 would provide for the modification of Section 3466 of the Revised 
Statutes so as to confer upon wage-claims in state insolvency proceedings the 
same priority over debts due to the United States as is accorded to such wage- 
claims in bankruptcy proceedings. APPROVED. 


(4) 


H.R. 2773 would authorize the United States Treasury to pay any defi- 
ciency due to referees for services where the funds of the bankruptcy courts 
are insufficient. APPROVED. 
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(5) 
H.R. 3971 would increase the ceiling on salaries of full-time referees to 
$15,000. APPROVED. 
(6) 


H.R. 453 would eliminate a general assignment for the benefit of creditors 
as an act of bankruptcy. DISAPPROVED, as basically unsound. 


IV 
RETIREMENT OF CONGRESSMAN HOBBS 


For a number of years, Congressman Sam Hobbs of Alabama, after a dis- 
tinguished judicial career in that state, has been Chairman of the Subcom- 
mittee of the House Judiciary Committee in charge of bankruptcy matters. 
His knowledge and experience in the field are second to none. But, over and 
above his legal learning and keen intellect, are his practical approach, high 
personal courtesy, and unfailing patience in dealing with the representatives 
of bodies like ours, interested in the improvement of bankruptcy law and 
procedure. Had it been his wish, his constituency would undoubtedly have 
returned him indefinitely, but, feeling that, after many years of public service, 
he is entitled to his emeritus, he has announced his retirement at the end of 
the current Congress. 

In recognition of his many years of cooperation with the Association, your 
Committee unanimously recommends the adoption by the Association of the 
following resolutions: 


“RESOLVED: that upon the announced retirement of Honorable 
Sam Hobbs, United States Representative from Alabama, The Asso- 
ciation of the Bar of the City of New York records its respectful esteem 
for the outstanding contributions that he has made to the bankruptcy 
law and its administration, and its deep appreciation of the unfailing 
courtesy and sympathetic understanding with which he has, through- 
out his distinguished Congressional service, received and considered 
the proposals of the instrumentalities of this Association; and be it 
further 


“RESOLVED: that the Association extends to him its every good 
wish that there may be vouchsafed to him many years, filled with all of 
the things that make for happiness; and be it further 


“RESOLVED: that the Secretary of this Association be directed to 
send to Judge Hobbs an engrossed copy of the foregoing resolutions.” 


Respectfully submitted, 
MILTON P. KupFER 
Chairman 


EDWARD J. KENN 
November 4, 1949 Secretary 
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The Library 


SiwnEY B. Hix, Librarian 


“The Place of Law in Democratic Society” 


One question which is frequently asked of the library staff is 
“Can you recommend a book on the law for the layman?” As a 
result of the increasing awareness on the part of the legal pro- 
fession of the “reasonable man’”—his needs and desires—there is 
a growing and substantial literature which is now available. This 
literature will help to clear up the “respectful chaos of accidental 
knowledge” and popular miconceptions of the law which are 
held by some intelligent people. 

For this year, the Committee on Public and Bar Relations 
planned the following series of lectures on the “Place of Law 
in Democratic Society” in connection with the Teachers In- 
Service Training Program: 


SOURCES OF LAW 


HERBERT WECHSLER, Esq. 
Federal and State Constitutions 


‘THE HONORABLE BERNARD L. SHIENTAG 
Common Law and Statutes 


RosertT Morris BENJAMIN, Esq. 
Administrative Law 


FUNCTION OF CIVIL COURTS 


THE HONORABLE PAXTON BLAIR 
Elements of Due Process and Principal Categories of Litigation 


IMPACT OF LAW ON INDIVIDUAL 


THE HONORABLE SAMUEL I. ROSENMAN 
Rights and Duties of Citizens 


THE HONORABLE HuBERT T. DELANY 
Family Law and Social Welfare 
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RESPONSIBILITIES OF GOVERNMENT 


Tue HonorABLE BERNARD BOTEIN 
Protection of Property and Personal Rights 


THEODORE W. KHEEL, Esq. 
Labor and Management 


Wuitney NortuH SEYMovr, Esq. 
Bill of Rights 


RANDOLPH E. PAut, Esq. 
Taxation 


Lewis OrcEL, Esq. 
Developments of Public Projects and Control of Uses of Land 


RESPONSIBILITIES OF LEGAL PROFESSION 


THe HonoraB_e J. E>owARD LUMBARD, JR. 
The Trial of Cases and Arts of Counselling 


THe HonorasiE Henry C. GREENBERG 
Law Reform 


THE HONORABLE JEROME N. FRANK 
Formation of Enlightened Opinion 


The check list somewhat expanded was prepared as supple- 
mentary reading for the course. It is printed here for the use of 
others who may be interested. 


Allen, C. K. Law in the Making. 4th ed. New York, Oxford Univ. Press. 
1946. 564p. 

Becker, Carl L. The Declaration of Independence, a Study in the History of 
Political Ideas. New York, Harcourt, Brace & Co. 1922. 286p. 

Benjamin, Robert Morris. Administrative Adjudication in the State of New 
York. Albany, N. Y. 1942. 6 vols. 

Beveridge, Albert J. The Life of John Marshall. Boston and New York, 
Houghton Mifflin Co. 1929. 4 vols. in 2. 

Bevis, Howard L. Public Law. Vol. 3 of the National Law Library. New 
York, P. F. Collier & Son. 1939. 477p. 

Blair, Paxton. Bench, Bar and Social Change. New York Lawyers Press. 
1942. 41p. 

Blair, Paxton. Recent Outstanding Decisions of the New York Court of 
Appeals Relating to Current Legal Problems. New York, Lawyers Press. 

1949. 28p. 
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Bok, Curtis. Backbone of the Herring. New York, Alfred A. Knopf. 1941. 
o2p. 

oe Bernard, Halpern, Irving and Stanislaus, John N. A Statistical 
Study of the Distribution of Adult and Juvenile Delinquents in the 
Boroughs of Manhattan and Brooklyn, New York City. New York, New 
York City Housing Authority. 1934. 164p. 

Brant, Irving. Storm Over the Constitution. Indianapolis and New York, 
Bobbs-Merrill Co. 1936. 294p. 

Brierly, J. L. and others. Law and Government, Its Principles and Practice. 
London, Odhams Press, 1948. 

Brown, Esther Lucile. Lawyers, Law Schools and the Public Service. New 
York, Russell Sage Foundation. 1948. 258p. 

Brown, Esther Lucile. Lawyers and the Promotion of Justice. New York, 
Russell Sage Foundation. 1938. gogp. 

Burke, Harold P. A Law Above the King. 1949. 21 New York State Bar 
Ass’n Bulletin. 278-86. 

Cairns, H. Legal Philosophy from Plato to Hegel. Baltimore, Md., Johns 
Hopkins Press. 1949. 583p. 

Cairns, H. Theory of Legal Science. New York, Oxford Univ. Press. 1941. 


155P- 

Cuda B. N. Growth of the Law. New Haven, Conn., Yale Univ. Press. 
1927. 145p.- 

Cardozo, B. N. Nature of the Judicial Process. New Haven, Conn., Yale 
Univ. Press. 1921. 180p. 

Carr, Sir Cecil Thomas. Concerning English Administrative Law. New 
York, Columbia Univ. Press. 1941. 189p. 

Carr, Robert K. ‘The Supreme Court and Judicial Review. New York, Farrar 
& Rinehart. 1942. 804p. 

Catholic University of America, School of Law. Jubilee Law Lectures 1889- 

hington, D. C., Catholic Univ. of America Press. 1939. 182p. 
e, iah, Jr. Free Speech in the United States. Cambridge, Har- 
1 Univ. Press. 1941. 634p. 

Cohen, J. H. They Builded Better Than They Knew. New York, J. Messner, 
Inc. 1946. 376p. 

Corwin, Edward §. The Constitution and What It Means Today. Princeton, 
Princeton Univ. Press. 1941. 2777p. 

Corwin, Edward §. The Constitution and World Organization. Princeton, 
Princeton Univ. Press. 1944. 64p. 

Corwin, Edward S. Total War and the Constitution. New York, Alfred A. 
Knopf. 1947. 182p. 

Council on Foreign Relations. American Agencies Interested in Interna- 
tional Affairs. Compiled by Ruth Savord. grd ed. New York, The Council. 
1948. 174p. 

Dulin, Irene L. The Progress of Women in the Law. 1948. 4 Journal of the 
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